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U.S. Customs Service 


Treasury Decisions 
(T.D. 82-206) 
Bonds 


Approval and Discontinuance of Carrier’s Bonds, Customs Form 3587 


Bonds of carriers for the transportation of bonded merchandise 
have been approved or discontinued as shown below. The symbol 
“TD” indicates that the bond previously outstanding has been dis- 
continued on the month, day, and year represented by figures 
which follow. “PB” refers to a previous bond, dated as represented 
by figures in parentheses immediately following, which has been 
discontinued. If the previous bond was in the name of a different 
company or if the surety was different, the information is shown in 


a footnote at the end of the list. 
Dated: October 27, 1982. 


Date of 


Name of principal and surety Date of bond Tobe 
. approval 


AAA Transfer, Inc., 615 So. 96th St., Seat- | Dec. 29, 1980 Dec. 31, 1980 
tle, WA; motor carrier; Safeco Ins. Co 
of America 
D 8/25/82 


J. T. Arnett Grain Co., Inc., P.O. Box 25, 25, Sept 
Corsicana, TX; motor carrier; Lawyers 
Surety Corp 
(PB 10/22/79) D 9/8/82 


B & W Express, P.O. Box 2122, San Anto- | Sept. 2, 1982 
nio, TX; motor carrier; Washington In- 
ternational Ins. Co 
(PB 9/15/80) D 9/8/82 2 


Basse Truck Lines, Inc., 203 Ave. O, Del 
Rio, TX; motor carrier; The Aetna Casu- 
alty & Surety Co 

(PB 9/20/73) D 9/1/82 


Louie James Brodie, P.O. Box 244, San 
Juan, TX; motor carrier; Fidelity & De- 
posit Co. of MD 

(PB 6/1/81} D 8/30/82 % 


Filed with district 
director/area 
director/amount 


Seattle, WA 


$25,000 


aredo, TX 


$25,000 


varedo, TX 


$25,000 


saredo, TX 


$25,000 


zaredo, TX 


$25,000 
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. Date of Filed with district 
Name of principal and surety Date of bond approval director/area 


director/amount 


Lowell E. Cawood, d.b.a.: L. E. Cawood | Aug. 16,1982 | Aug. 30, 1982 | Laredo, TX 
Produce, P.O. Box 83, Springdale, AR; $25,000 
motor carrier; The Aetna Casualty & 

Surety Co 
(PB 2/10/75) D 8/30/82 


H & R Transport Ltd., 3601 2nd Ave., N., | Aug. 23, 1982 | Aug. 30, 1982 | Great Falls, MT 
Lethbridge, Alberta, Canada; motor car- $25,000 
rier; Old Republic Ins. Co. 


Peter Holman Trucking, Inc., 3405 S. Fed- | May 9, 1979 June 18, 1979 | Miami, FL 
eral Highway, Ft. Pierce, FL; motor car- $25,000 
rier; St. Paul Fire & Marine Ins. Co. 

D 9/7/82 


Harold Wesley Howerton, 804 No. Cage, | Dec. 4, 1981 Sept. 7, 1982 | Laredo, TX 
Pharr, TX; motor carrier; Lawyers $25,000 
Surety Corp. | 

(PB 12/4/75) D 9/7/82 4 


Independent Freightway, Inc., 1500 | Aug. 13, 1982 | Aug. 31, 1982 | Tampa, FL 


Walnut St, 19-South, Phila, PA; motor $25,000 
carrier; American Casualty Co. of Read- 
ing, PA 


Kunkle Transfer & Storage Co., P.O. Box | Oct. 23, 1978 Oct. 24, 1978 Nogales, AZ 
3498, Phoenix, AZ; motor carrier; The $25,000 
Aetna Casualty & Surety Co. 

D 8/29/82 


Merchants Fast Motor Lines, Inc., E. Hwy | Sept. 2, 1982 Sept. 7, 1982 Laredo, TX 


80 (P.O. Box 591), Abilene, TX; motor $25,000 
carrier; United States Fidelity & Guar- 
anty Co 


(PB 2/23/82) D 9/7/82 


Metroflight, Inc., dba: Metro Airlines and | Aug. 30, 1982 | Aug. 31, 1982 | Houston, TX 
dba: Metroflight Airlines; air carrier; $25,000 
Ins. Co. of North America 

(PB 11/22/78) D 8/31/82 ° 





Miller Livestock Truck Co., Inc., Rt. 11, | Aug. 9, 1982 | Aug. 27, 1982 | Laredo, TX 
Box 224, Bakersfield, CA; motor carrier; $25,000 
Peerless Ins. Co. 

(PB 4/24/80) D 8/27/82 















Motor Freight Express, Inc., P.O. Box | May 18, 1982 | Aug. 30, 1982 | Philadelphia, PA 
1029, York, PA; motor carrier; Aetna $25,000 
Casualty & Surety Co. 

(PB 5/19/81) D 8/30/82 ® 



















George Ott Transportation Service, Inc., | Sept. 2, 1982 Sept. 2, 1982 | New Orleans, LA 
1801 Mercedes Blvd., motor carrier; $25,000 
Western Surety Co. 













Raiders Express, Inc., 265 Broadway, P.O. 
Box 6896, Jersey City, NJ; motor carri- 
er; Fidelity & Deposit Co. of MD 


July 28, 1982 | Sept. 13, 1982 | Newark, NJ 


$50,000 


Fred Rogers Co., 915 Yale N., Seattle, | Dec. 22, 1969 Mar. 20, 1970 Seattle, WA 
WA; motor carrier; St. Paul Fire & $25,000 
Marine Ins. Co 

D 9/7/82 


CUSTOMS 


Filed with district 
director/area 
director/amount 


Date of 


Name of principal and surety Date of bond 
: approval 


SCNO Terminal Corp., SCNO Barge | Sept. 2, 1 Sept. 2, St. Louis, MO 
Lines, Inc., Sioux City & New Orleans $100,000 
Barge Lines, Inc., 12680 Olive St. Rd., 

St. Louis, MO; water carrier; Ins. Co. of 
North America 
(PB 9/2/80) D 9/2/82 


Sky Trucking Co., 2163 Hancock St., San y 30, 30, San Diego, CA 
Diego, CA; motor carrier; Washington $50,000 
International Ins. Co 

(PB 10/21/68) D 8/30/82 ® 


Sterling Cartage Co., P.O. Box 1713, Twin | June 9, 1982 > 9, Minneapolis, MN 
City International Airport, St. Paul, MN; $50,000 
motor carrier; Liberty Mutual Ins. Co. 


Tennessee Cartage Co., Inc., P.O. Box | Aug ; 1 2, New Orleans, LA 
23193, Nashville, TN; motor carrier; $25,000 
The American Ins. Co. 
D 9/9/82 


Thibodeau-Finch Exp. Ltd., P.O. Box 2430, 5, 1982 Sept. 5, Detroit, MI 
Windsor, Ontario, Canada; motor carri- $50,000 
er; Old Republic Ins. Co 


(PB 9/5/76) D 9/5/82 9 


Tucson, Cornelia and Gila Bend Railroad . 8, 1941 ug. 29, 1941 Nogales, AZ 
Co., Douglas, AZ; rail carrier; Hartford $10,000 
Accident & Indemnity Co 

D 8/20/82 


J.S. Intermodal Distributors, P.O. Box 9, 1982 ‘ Los Angeles, CA 
22047, Los Angeles, CA; motor carrier; $50,000 
The Aetna Casualty & Surety Co 


‘Principal is J. T. Arnett Grain Co 

*Surety is Old Republic Ins. Co. 

*Principal is Louis James Brodie, dba: Brodie Truck Brokerage 

‘Principal is Harold Wesley Howerton, dba: Howerton Truck Brokerage 
Surety is National Surety Corp 

® Principal is Motor Freight Express; Surety is St. Paul Fire & Marine Ins. Co 
7Surety is The Aetna Casualty & Surety Co. 

‘Surety is St. Paul Fire & Marine Ins. Co. 

*Surety is St. Paul Fire & Marine Ins. Co. 


BON-3-03 


GEORGE C. STEUART 
(For Marilyn G. Morrison, Director, 
Carriers, Drawback and Bonds Divisions). 





U.S. Customs Service 


Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., October 28, 1982. 
The following are decisions made by the United States Customs 
Service where the issues involved are of sufficient interest or im- 
portance to warrant publication in the Customs BULLETIN. 


JOHN P. SIMPSON, 
Director, 
Office of Regulations and Rulings. 


(C.S.D. 81-151) 


Dutiable Assists: This decision holds that design work performed 
in the United States and furnished to the producer, without 
charge, by other than the importer, is not a dutiable assist as 
defined in section 402, Tariff Act of 1930, as amended by the 
Trade Agreements Act of 1979 


Date: June 30, 1982 
File: CLA-2 CO:R:CV:V 
542769 CW 

DEAR (NAME): This is in response to your letter of March 4, 1982, 
in which you request a ruling regarding the dutiability, under sec- 
tion 402 of the Tariff Act of 1930, as amended by the Trade Agree- 
ments Act of 1979 (TAA), of certain color and pattern development 
expenses which your client, (Company Name) will incur in connec- 
tion with certain prospective transactions involving the importa- 
tion of clothing from Hong Kong. 

As we understand the facts of this case, your client intends to 
import completed garments from various cut, make and trim 
(CMT) producers in Hong Kong although the fabric for these gar- 
ments is produced in Japan. The order for the production of the 
fabric is placed by the importer with a company in New York City 
which develops the colors and patterns for the fabric in its New 
York studio. The New York company then relays the order to a 
Japanese trading house and supplies, without charge, the necessary 
color and development work to the trading house for its use in 

4 
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manufacturing the fabric. Payment for the completed fabric is 
made by the New York company to the trading house. 

The fabric is then shipped to Hong Kong to various CMT produc- 
ers who reimburse the New York company for the amount which it 
expended for the fabric. In some instances, however, the New York 
company bills the importer for the fabric in which case the import- 
er bills the CMT producer for the same amount that is originally 
paid for the fabric by the New York company to the trading house. 
Payment by the CMT producers to either the New York company 
or the importer for the fabric is accomplished prior to importation 
of the garments into the United States. The importer selects the 
CMT producers to be used and, prior to the shipment of the fabric 
from Japan to Hong Kong, places the orders for the production of 
the garments directly with the CMT producers. 

After the garments are completed, the CMT producers bill the 
importer for an amount which includes both the fabric costs and 
the costs of the cut, make and trim operations. The importer is sep- 
arately invoiced by the New York company for the color and pat- 
tern development work which that company performs in New 
York. Neither your client nor the New York company are related 
to the Japanese trading houses or the Hong Kong CMT producers 
which are utilized. 

In your opinion, the fabric development costs are not part of 
transaction value under section 402(b) since the development work 
is undertaken entirely within the United States and is, therefore, 
specifically excluded from the definition of “assists’’ by section 
402(h)(1)(A)Gv). We agree. 

As you know, transaction value is the price actually paid or pay- 
able for imported merchandise plus amounts for five specified 
items, one of which is “the value, apportioned as appropriate, of 
any assist.” The definition of the term “assists” in section 
402(h)\(1)(A) specifies the four categories of items or services which 
are treated as assists when supplied directly or indirectly, and free 
of charge or at reduced cost, by the buyer for use in connection 
with the production or the sale for export to the United States of 
the imported merchandise. One of the categories includes: 


(iv) Engineering, development, artwork, design work, and 
plans and sketches that are undertaken elsewhere than in the 
United States and are necessary for the production of the im- 
ported merchandise. 


Based on the information you have provided, it is our opinion 
that the color and pattern development work which the New York 
company provides to the Japanese trading house is in the nature of 
design work or product development which is furnished indirectly 
by the buyer and is necessary for the production of the imported 
merchandise, within the meaning of section 402(h)(1)(A)(iv). Howev- 
er, since accomplished entirely within the United States, the devel- 
opment work does not constitute a dutiable assist. Thus, the sepa- 
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rately invoiced cost of the development work is not includable as 
part of the transaction value of the imported garments. 


(C.S.D. 82-152) 


This ruling holds that a known volume of domestic jet fuel in a 
foreign trade zone may be mixed with a known volume of for- 
eign jet fuel and retain its identity as domestic jet fuel when 
the proportions of the domestic and foreign components in the 
mixture have been determined by independent volume meas- 
urements prior to their being mixed. The applicable law and 
regulations are found in the second and third provisos of 19 
U.S.C. 8l1e and 19 CFR 146.23(c) 


Date: July 6, 1982 
File: FOR-1-CO:R:CD:D 
214072 L 


Issue 


May domestic jet fuel be admitted into a foreign-trade zone and 
there be mixed with privileged or nonprivileged foreign jet fuel 
without either product losing its zone status. 


Facts 


A refinery produces jet fuel and other petroleum products in a 
foreign-trade zone. To meet military and commercial specifications 
it must on occasion bring domestic jet fuel into the zone and blend 
it with jet fuel produced in the zone. It is stated that this is a 
common practice of refinery operators which permits them to make 
full use of their productive facilities while still meeting the de- 
mands of customers. 

Although not so stated in the inquiry, it is our understanding 
that the jet fuels, foreign and domestic, are finished products and 
that the mixing of the finished products to arrive at a certain spec- 
ification or to complete customer orders would not involve further 
processing of the jet fuels through the refinery. 


Law and Analysis 


The applicable law and regulations are found in the second and 
third provisos of 19 U.S.C. 81c and in 19 CFR 146.23(c). The-statute 
provides in general that domestic, duty-paid, or free of duty articles 
may be taken into a zone from Customs territory, combined with or 
made part of other articles while in the zone, and be brought back 
to Customs territory free of duty or tax so long as their identity 
has not been lost. The regulations provide that any domestic mer- 
chandise shall be deemed to have lost its identity if the district di- 
rector determines that it cannot be identified positively by Customs 
officers as domestic merchandise on the basis of their examination 
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of the articles and their consideration of any proof that may be 
submitted promptly by a party in interest. 

The issue, then, is whether the identity of the domestic jet fuel, 
privileged foreign jet fuel, and nonprivileged foreign jet fuel can be 
maintained after the mixing so that that portion of the combined 
product attributable to the domestic jet fuel may be returned to 
Customs territory free of duty. 

We assume that there is no quality about the components of the 
blend that would make it impossible to calculate or rationally and 
accurately allocate the output from a given set of inputs. With that 
assumption, the mixing of a known volume of finished specification 
domestic jet fuel with a known volume of finished specification for- 
eign jet fuel on a volume basis does not, in our opinion, prevent a 
determination of the proportion of the domestic and foreign compo- 
nents in the mixture when that determination is based upon inde- 
pendent volume measurements of each domestic and foreign com- 
ponent jet fuel prior to their being mixed. (The term “mixture” is 
not necessarily used in its strict technical sense.) 

Thus, for example, if 10 barrels of finished specification domestic 
jet fuel are mixed with 10 barrels of finished specification foreign 
jet fuel resulting in a mixture totalling 20 barrels and proof is sub- 
mitted establishing that the 20 barrel mixture removed from the 
zone was the result of mixing 10 barrels of domestic jet fuel with 
10 barrels of foreign jet fuel, the domestic jet fuel does not lose its 
status as domestic for the purposes of this statute and regulation. 

Similarly, if 10 barrels of finished specification domestic jet fuel 
are mixed with 10 barrels of finished specification foreign jet fuel 
and that blend consistently results in a mixture totalling 19 barrels 
and proof is submitted establishing that the chemistry of the blend 
is such that equal parts of each component of the mixture are con- 
sistently lost in the blend, 9% barrels of the mixture will be consid- 
ered identified as domestic. If, however, the blending of a finished 
specification foreign jet fuel does not result consistently in a given 
total quantity, that is, if the blend sometimes results in a mixture 
of 18 barrels and sometimes in a mixture of 19 barrels, or if it 
cannot be satisfactorily established that the chemistry of the blend 
consistently results in specific losses (or gains) to each component 
of the blend, either the identity of the domestic jet fuel will have 
been lost and the entire mixture will be considered foreign or iden- 
tification will be limited to the known volume input, with foreign 
status taking precedence, e.g., if mixture of 10 barrels domestic 
with 10 barrels foreign results in 19 barrels and no satisfactory 
proof establishing chemistry of the blend is submitted, 10 of the 19 
barrels will be considered foreign. If the mixture results in more 
than 20 barrels, not more than 10 barrels will be considered domes- 
tic. 

It has been suggested that this mixing would be contrary to 
Treasury Decision (T.D.) 54873(2), holding that there is no authority 


383-554 O - 82 - 2 
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under the Foreign-Trade Zones Act permitting the substitution in a 
zone of domestic and imported merchandise, similar to the authori- 
zation found in section 313(b) of the Tariff Act of 1930, relating to 
drawback. 

That case involved domestic and over-quota foreign lead brought 
into a zone. The proposal was illustrated as follows: 


Let us assume that 40 tons of domestic lead and 60 tons of 
over-quota Mexican lead are brought into the zone. From this 
plates and finally batteries are made—perhaps 4800 batteries. 
We request that no more than 40 percent or 1920 batteries be 
permitted to enter domestic consumption without duty or re- 
striction as to lead content since 40 percent of the final prod- 
uct was made using domestic lead. The other 60 percent or 
2880 batteries would have to move to export markets. 


This T.D. is irrelevant to the case at hand which involves identi- 
fication, not substitution. Domestic and foreign lead was manufac- 
tured into battery plates and then into batteries. Each plate and 
therefore each battery contained either some domestic and some 
foreign lead or was composed entirely of domestic lead or of foreign 
lead. There was, however, no effort to identify the origin and pro- 
portion by origin of domestic and foreign lead in each battery. The 
proposal was that 40 percent of the batteries be considered to be 
made of domestic lead regardless of the actual lead content. The 
result would have been different if evidence establishing the origin 
of the lead in each battery had been submitted. That would have 
been a viable alternative in this case only if some batteries could 
be shown to contain only domestic lead as the presence of over- 
quota lead in a battery (the manufacturer of the batteries was in- 
terested in paying duty on the lead rather than on the batteries 
and therefore desired privileged status) would subject it to quota 
restrictions. 

We note also an April 24, 1964, letter (DB722) which cites T.D. 
54873(2) in response to a question relating to replacement of one 
article with another, but and in response to a second question re- 
lating to the duty treatment of fuel consumed in a zone stated: 


There are no published decisions bearing upon your second 
proposal. We may advise you, however, that the Bureau has 
expressed the opinion that refinery gas obtained in a foreign- 
trade zone from mixed privileged foreign and domestic crude 
and used in the zone as fuel is dutiable in proportion to the 
privileged foreign content. 


This opinion was expressed prior to C.D. 4777 but is illustrative 
of the fact that nearly 20 years ago, with knowledge of T.D. 
54873(2), Customs was of the opinion that the product of mixed for- 
eign and domestic components, when properly identified, was duti- 
able in proportion to the foreign content. 
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Holding 


A known volume of finished specification domestic jet fuel in a 
foreign-trade zone may be mixed with a known volume of finished 
specification foreign jet fuel and retain its identity as domestic jet 
fuel when the proportions of the domestic and foreign components 
in the mixture have been determined by independent volume meas- 
urements of each domestic and foreign component prior to their 
being mixed. This holding assumes that it is possible accurately 
and rationally to calculate the quantity of domestic components in 
the mixture. 

This holding does not address issues that may relate to the 
export of petroleum products. 


(C.S.D. 82-153) 


Transaction Value: This decision holds that, pursuant to section 
402(h)\(3), Tariff Act of 1930, as amended by the Trade Agree- 
ments Act of 1979, certain processing charges incurred before 
goods are “seaworthy packed” are dutiable as packing costs 
under transaction value 


Date: July 20, 1982. 
File: CLA-2-CO:R:CV:V 
542834 BLS 

TAA #49 


Re: Request for Ruling—Prospective Transactions 


Dear Mr. (NAME): This is in reference to your letter dated May 
21, 1982, in which you requested a ruling with regard to a prospec- 
tive transaction involving the importation of certain wearing ap- 
parel from Hong Kong and Korea by your company (hereinafter 
“Importer ’’). 

You advise that the terms of purchase will be ex-factory, and 
that the foreign supplier is unrelated to Importer. 

In preparing the goods for export, the supplier places the goods 
on hangers, or racks at the factory. Subsequently, Importer will 
separately engage the services of an ‘overseas terminal operator,” 
unrelated to the seller or Importer, who will be responsible for 
pick-up from the seller; delivery to a packaging plant; environmen- 
tal conditioning; vacuum packaging; placement of processed goods 
in export cartons, or upon pallets; delivery to the agent of the ex- 
porting carrier; and prepayment of receiving charges to the inter- 
national carrier. 

The furnished information also reflects that the processing in- 
volves reducing the moisture content of the products to prevent de- 
terioration, and also reducing the products’ bulk, for ease of ship- 
ping. 





10 CUSTOMS 


You believe that none of these expenses, incurred subsequent to 
ex-factory delivery, should be dutiable. In the alternative, however, 
you believe that the cardboard cartons, and labor immediately 
attendant to container stuffing and sealing could be dutiable. 

The preferential basis of appraisement under section 402(b), 
Tariff Act of 1930, as amended by the Trade Agreements Act of 
1979 (TAA), is transaction value. Under this basis of appraisement, 
certain additions must be made to the price actually paid or pay- 
able, including an amount equal to 

(A) The packing costs incurred by the buyer with respect to the 
imported merchandise. 

Pursuant to section 402(h)(3), the term ‘packing costs’ means 
“* * * the cost of all containers and coverings of whatever nature 
and of packing, whether for labor or materials, used in placing 
merchandise in condition, packed ready for shipment to the United 
States.” 

The costs incurred subsequently, i.e., delivery to the agent of the 
exporting carrier, and prepayment of receiving charges to the in- 
ternational carrier, would not be considered part of packing and 
therefore are not dutiable charges since neither are they part of 
the price actually paid or payable for the merchandise. 


(C.S.D. 82-154) 


Drawback: This decision holds that, under 19 U.S.C. 1318, an ex- 
portation occurs, for purposes of drawback, when a company 
sends finished watches manufactured in the United States to a 
foreign distribution center for storage and sale therefrom 


Date: July 22, 1982 
File: DRA-1-CO:R:CD:D 
214285 RB 


Issue 


Whether, under the circumstances presented in this case, an ex- 
portation would occur for drawback purposes when a company 
sends finished watches manufactured in the United States to its 
distribution center in Canada for storage and sale therefrom to 
purchasers throughout the Western Hemisphere? 


Facts 


A company manufactures watches in the United States pursuant 
to drawback law, 19 U.S.C. 1318, with the use of imported watch 
parts. If a purchaser has previously submitted an order for finished 
watches, the company sells and ships the requested watches direct- 
ly from the United States to that purchaser. However, the compa- 
ny ships any unsold watches to its distribution center which is es- 
sentially a bonded warehouse in Canada where the watches are 
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stored pending the receipt of purchase orders therefor, which may 
be submitted from anywhere in the Western Hemisphere. Thus, at 
the time the company initially sends the unsold watches to its dis- 
tribution center in Canada, their ultimate destination is not 
known. 

The company generally sells and ships the vast majority of 
watches stored in the distribution center to purchasers located in 
Central and South American countries. However, the company also 
sells and ships a limited percentage of the watches to purchasers 
who are located in the Virgin Islands or who operate duty-free 
shops in the United States, if they should likewise submit purchase 
orders therefor to the distribution center. 


Law and Analysis 


For drawback to be payable in this case, an exportation must 
occur. An exportation is defined in this context as a severance of 
goods from the mass of things belonging to this country with the 
intention of uniting them with the mass of things belonging to 
some foreign country or other (see section 113.55(a), Customs Regu- 
lations; 19 CFR 113.55(a); also see 17 Op. Atty. Gen. 579, at 583 
(1883)). 

As long as an immediate bona fide purpose to seek a foreign 
market coincides with a bona fide act of shipment, a later change 
in intent or destination would not affect the character of the act as 
an exportation (see U.S. v. National Sugar Refining Co., 39 
C.C.P.A. 96, 100 (1951)). This is true even though a resolution exists 
at the time of the act of shipment to make such later change if a 
contemplated contingency should occur (see 17 Op. Atty. Gen. 579, 
at 583-584 (1883)). 

Accordingly, in light of the foregoing, based exclusively upon the 
facts and circumstances presented in this case, we conclude that 
the company’s immediate bona fide purpose in sending the unsold 
watches from the United States to its distribution center in Canada 
is to seek some foreign market therefor and not to return them to 
the United States or send them to the Virgin Islands which also 
constitute U.S. territory for drawback purposes hereunder. 


Holding 


The answer to the issue presented in this case is yes. 
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This ruling holds that articles shipped to foreign countries for 
disassembly with the intent that the disassembled articles of 
its components be returned to the United States are not con- 
sidered exported for purposes of the drawback law. 19 CFR 
113.55(a) 


Date: July 26, 1982 
File: DRA-1-09:CO:R:CD:D 
214378 B 


Issue 


Is merchandise sent to a foreign country for disassembly with the 
intent that the components be returned to the United States con- 
sidered exported for purposes of the drawback laws? 


Facts 


A US. resident purchased two off highway trucks and paid duty 
at the rate of 25 percent ad valorem. After entry, the purchaser 
discovered that had the cab/chassis and dump bodies been import- 
ed separately, duty would have been 4 percent ad valorem on the 
cab/chassis and 3.7 percent ad valorem on the dump boxes. The 
purchaser now wants to send the trucks to Canada for disassembly 
and claim drawback under the same condition drawback law, then 
have the cab/chassis and dump bodies returned to the United 
States, where duty at 4 and 3.7 percent ad valorem would be col- 
lected. The purchaser asks if upon shipment of the trucks to 
Canada for the purpose stated he would be eligible to claim draw- 
back under 19 U.S.C. 1313()). 


Law and Analysis 


Section 113.55(a), Customs Regulations, defines “exportation’”’ as: 


* * * 


a severance of goods from the mass of things belonging 
to this country with the intention of uniting them to the mass 
of things belonging to some foreign country. The shipment of 
merchandise abroad with the intention of returning it to the 
United States with a design to * * * secure a benefit accruing 
to imported merchandise is not an exportation. 


This regulation follows the legal definition of “exportation” set 
forth in court decisions, most notably Swan & Finch Co. v. U.S., 23 
S. Ct. 702, 190 U.S. 143 (1908). 

In the facts as stated above the truck owner would be shipping 
the merchandise abroad with the intention of returning it to the 
United States with the sole purpose being to secure drawback. 
Thus the shipment would not be an exportation in accordance with 
section 113.55(a). Should merchandise be shipped abroad with the 
intent that it be manufactured into a new article while abroad, an 
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exportation would occur, because the operation would demonstrate 
that the exported merchandise was shipped with the intention that 
it join the commerce of a foreign country by becoming a product of 
that country. However, disassembly as described in the facts is not 
a manufacture; does not create a new article; serves no economic 
purpose; and does not render the thing disassembled a product of 
the foreign country. 


Holding 


A shipment of merchandise abroad for disassembly with intent 
that the components be returned to the United States is not an ex- 
portation for the purposes of the drawback law and applicable reg- 
ulations. 


(C.S.D. 82-156) 


Value: This decision holds that imported used equipment, com- 
prised in part of components of United States manufacture, if 
found to satisfy conditions set forth in item 807.00, TSUS, are 
dutiable at full value less the cost or value of the components 
of United States origin 


Date: July 28, 1982 
File: CLA-2-CO:R:CV:V 
542817 LPD 

This is in response to your letter of May 3, 1982, requesting infor- 
mation regarding the application of the value provisions of item 
807.00, Tariff Schedules of the United States (TSUS), to certain 
used equipment which you may be exporting to the United States. 

You state that the equipment was assembled using parts from 
the United States, Germany, and Switzerland. Because you have 
ceased operations at the plant where the equipment is located, you 
now are considering selling it, possibly tc a purchaser in the 
United States. You state further that no operations were per- 
formed upon the U.S. components except to attach them to the 
other components to form the subject merchandise. Accordingly, 
you are of the opinion that the equipment should be allowed to 
enter the United States under item 807.00, TSUS, with a deduction 
for the full cost of the U.S. components. 

Duty on merchandise satisfying the conditions set forth in item 
807.00, TSUS, is placed upon the full value of the imported article, 
less the cost or value of the products of the United States. In deter- 
mining the value of such merchandise, Schedule 8, Part 1, Subpart 
B, Headnote 3, TSUS, provides: 


3. Articles assembled abroad with components produced in 
the United States.—The following provisions apply only to item 
807.00: 
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(a) The value of the products of the United States assem- 
bled into the imported article shall be— 
(i) the cost of such products at the time of the last pur- 
chase; or 
(ii) if no charge is made, the value of such products at 
the time of the shipment for exportation, 
as set out in the invoice and entry papers; except that, if the ap- 
praiser concludes that the amount so set out does not represent a 
reasonable cost or value, then the value of such products shall be 
determined in accordance with section 402 of this Act. 

If it is determined by Customs officials at the time of entry that 
the equipment satisfies the conditions set forth in item 807.00, 
TSUS, the value of the merchandise would be determined in ac- 
cordance with the principles of section 402 of the Trade Act of 
1930, as amended by the Trade Agreements Act of 1979 (TAA), al- 
lowing for the cost or value of the components, less depreciation at 
the same rate or on the same basis as any depreciation which you 
may have taken on the equipment. We reach this conclusion be- 
cause in the case of used merchandise, the original cost or value of 
the U.S. components “does not represent a reasonable cost or 
value” under the provisions of Headnote 38. 

In addition, if the sale is to a related party, the appraising officer 
will have to determine whether the relationship has influenced the 
price. If it has, appraisement probably would be made on the basis 
of the computed value of the equipment. If the relationship has not 
influenced the price, appraisement would be made on the basis of 
the transaction value (sale price) of the merchandise. 

Further questions regarding this matter may be referred to the 
District Director of Customs at the port of entry closest to your 
business. 


(C.S.D. 82-157) 


This decision holds that, pursuant to section 152.23, Customs 
Regulations, merchandise imported from an intermediate coun- 
try shall, for value purposes, be regarded as an exportation of 
the country from which immediately imported unless appear- 
ing by the invoice, bill of lading or other evidence to have 
been destined for the United States at the time of original 
shipment 


Date: August 6, 1982 
File: CLA-2 CO:R:CV:V 
542875 MK 


To: District Director of Customs, San Juan, Puerto Rico 00903. 
From: Director, Classification and Value Division. 


Subject: Internal Advice No. 81/82; Dutiable Status of Transship- 
ment and Miscellaneous Charges. 
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This refers to your memorandum of April 23, 1982 (received from 
the CIE on July 15), concerning the proposed appraisement of gar- 
ments manufactured in Mainland China and shipped to San Juan, 
Puerto Rico, via Hong Kong. 

The concerned import specialist proposes to appraise the mer- 
chandise on the basis of transaction value at invoice unit values 
plus the following charges: 

(1) Transportation charges—the cost of moving the merchandise 
from the factory to the seaport in China. 

(2) Insurance cost—China/Hong Kong. 

(3) Sea freight China/Hong Kong—the cost of moving the mer- 
chandise from China to Hong Kong. 

(4) Banking charges—the excess cost of interest on the merchan- 
dise during the time it is in transit. 

(5) Hong Kong unloading, storage, and re-export charges—the 
cost of moving and unloading cargo in Hong Kong, warehousing 
and reconsolidating, lighterage, etc. to reload it on the ship to San 
Juan. 

Transaction value, speaking in general terms, is the price actual- 
ly paid or payable for the imported merchandise, plus additions for 
certain stated items when not included in that price. Section 
402(b\(4)(A) defines the term “price actually paid or payable” to 
mean: 


: & 


the total payment (whether direct or indirect, and ex- 
clusive of any costs, charges, or expenses incurred for transpor- 
tation, insurance, and related services incident to the interna- 
tional shipment of the merchandise from the country of expor- 
tation to the place of importation in the United States) * * * 


Thus, the basic issue in deciding on the dutiable status of these 
charges is whether they were incurred “incident to the internation- 
al shipment of the merchandise from the country of exportation,” 
and the answer to that depends on whether the country of exporta- 
tion is deemed to be China or Hong Kong. 

Section 152.23, Customs Regulations, provides that when mer- 
chandise is imported from an intermediate country it shall, for 
value purposes, be treated as an exportation of the country from 
which it is immediately imported unless it appears by the invoice, 
bill of lading, or other evidence that the merchandise was destined 
for the United States at the time of original shipment. 

The importer’s customhouse broker has presented invoices from 
the manufacturer made out to the importer, which he contends es- 
tablish that the merchandise was destined for the United States at 
the time of exportation from China. Additional invoices from a 
Hong Kong company to the importer were also submitted. Most 
were itemized to show the ex-factory price and the charges accru- 
ing from the factory to the U.S. port of entry. 

The broker also submitted a letter from the importer, advising 
that his company purchases the merchandise at ex-factory prices 


383-554 O - 82 - 3 





16 CUSTOMS 


and that the charges which make up the landed cost are itemized 
on a secondary invoice for Customs information. Since there are no 
direct boats from China to San Juan, the manufacturer arranges, 
through an agent in Hong Kong, to have the merchandise trans- 
shipped through Hong Kong to San Juan, because this is the most 
convenient method of shipment. 

As precedent for the proposed appraisement, TAA #38 and a 
reply to a CF 6481 are cited. We should point out that TAA #38 
was modified by our letter of January 4, 1982 (Case No. 542621, 
copy attached). The cited CF 6431 reply referred to the fact that 
there was only a single invoice from China which showed a CIF 
price San Juan, which invoice was also included in the file we 
have. It is evident that the CF 6431 was based on incomplete infor- 
mation, in view of an itemized invoice for that same shipment, also 
included in our file. 

We conclude that the manufacturer’s invoices establish that the 
merchandise was destined for the United States at the time of 
original shipment from China and that therefore China was the 
country of exportation. 

It follows that the charges incident to shipping the merchandise 
from China to San Juan are not part of transaction value. This 
means that charge number one is dutiable because it is included in 
the price paid to the manufacturer for the merchandise. Charge 
number two is not dutiable insofar as it relates to insurance on the 
goods subsequent to loading at the port of exportation in China. 
Any insurance charge while the merchandise was within the bor- 
ders of China is dutiable. Charges number 8, 4, and 5 are not part 
of transaction value. 


(C.S.D. 82-158) 


This decision holds that fish processing machines used to process 
fish for export may not be admitted temporarily free of duty 
under bond under item 864.55, Tariff Schedules of the United 
States, because they are not “articles of special design” within 
the meaning of the law 


Date: August 13, 1982 


CON-9-13-CO:R:CD:D 
214310 L 


Issue 


May a fish processing machine or machines used to process fish 
for export be admitted temporarily free of duty under bond under 
item 864.55, Tariff Schedules of the United States (TSUS), as an ar- 
ticle of special design for temporary use exclusively in the manu- 
facture or production of articles for export? 
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Facts 


Certain fish processing machinery was imported into the United 
States. The machinery is described as a heading machine and a 
splitting machine and is used to remove the heads and viscera of 
fish and then cut the fish in half. The purpose of the importation is 
said to be solely for testing the foreign market potential for salted 
codfish. It is stated that all of the fish processed by the machinery 
will be exported, that the machinery is highly specialized and pro- 
duced by only one manufacturer in the world, that no such ma- 
chinery is available in the United States, and that at time of im- 
portation there was a waiting list of three years for new machin- 
ery. 

The importer’s broker inquired of the District Director, Portland, 
Maine, as to the applicability of temporary importation under bond 
(TIB) of the machinery under item 864.55, TSUS. Upon considera- 
tion, the District Director stated his opinion that use of the ma- 
chinery did not result in the manufacture or production of an arti- 
cle and denied entry under TIB. 

Subsequently, the machines were entered for consumption, the 
broker requested a withholding of liquidation pending determina- 
tion of the issue, and the District Director agreed to withhold liqui- 
dation. 


Law and Analysis 


Item 864.55, TSUS, provides for the temporary importation free 
of duty under bond for “articles of special design for temporary use 
exclusively in connection with the manufacture or production of ar- 
ticles for export.”’ It was introduced into the Tariff Act of 1930 by 
the Customs Administrative Act of 1937 and was originally a part 
of section 308(9) the predecessor of items 864.50 and 864.55, TSUS. 

From the limited legislative history available on the law (the 
Customs Administrative Act of 1938) it appears that it was spon- 
sored by the Treasury Department to enable domestic manufactur- 
ers to compete in foreign markets by manufacturing articles to the 
foreign purchasers’ specifications and without having to pay duty 
on an article of special design furnished from abroad for the pur- 
pose of manufacturing the articles. For example, as reported on 
pages 51 and 52 of the hearings on the Customs Administrative Bill 
(H.R. 6738), Mr. Hester, then Assistant Chief Counsel of the Treas- 
ury Department, stated to the House Ways and Means Committee 
in part as follows: 


The fifth provision would be articles of special design for 
temporary use exclusively in connection with the manufacture 
or production of articles for export. 

In connection with that last provision, here is an illustration. 
An American manufacturer had a foreign order and had to 
send abroad to get the pattern. The foreign purchaser supplied 
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the pattern. These goods had to be made in accordance with 
that pattern. The pattern cost $3,000. But this man had to pay 
$1,000 duty—33% percent ad valorem—because of this little 
gap in the law. 

The purpose of this is to permit, if this amendment be adopt- 
ed, this man to bring in such a pattern which is merely used in 
the manufacture of an article, under a bond conditioned upon 
the exportation of it when he had completed the use of it. 


The foregoing apparently illustrates the intent of the law. It is to 
accord domestic manufacturers the privilege of competing in the 
foreign markets without the added expense of paying duty on arti- 
cles of special design which must be necessarily imported tempo- 
rarily to produce articles for the foreign market. 

A subsidiary issue is the possibility of the nonexportation of the 
articles produced. Neither the law nor the legislative history state 
any requirement that the domestic manufacturer have an order 
from a foreign purchaser for the articles manufactured or produced 
with the articles of special design or that the foreign purchaser 
provide or make available the article of special design. There is 
little doubt, however, that the fact that the imported article is to 
be used to produce articles pursuant to an order received from a 
foreign purchaser would militate strongly against any assumption 
that the manufactured articles are not to be exported. 

Turning to item 864.55, TSUS, it embodies several requirements. 
The thing imported under this provision must be: 

1. An article or articles 

2. Of special design 

3. For temporary use 

4. Used in the manufacture or production of articles for export 

The term “articles” is a tariff term. As such, it is to be construed 
in accordance with its common meaning. Sturm, A Manual of Cus- 
toms Law, 202 (1974), and cases there cited. In order to determine 
that meaning, courts have used dictionaries. Trans-Atlantic Compa- 
ny v. U.S., 60 CCPA 100, C.A.D. 1088, 471 F. 2d 1397 (1978). 

Webster’s Third New Internationa! Dictionary (1971 unabgd. ed.) 
defines “article” as: 

* * * 3a: A particular item of business * * *. 5a: One of a partic- 
ular class of material things * * * b: a piece of goods: commodity 

For the purposes of Schedule 8, Part 5C, it is apparent that the 
fish processing machines are articles. 

The second requirement, that the article be of special design, is 
more difficult. A review of the administrative decisions relating to 
item 864.55, TSUS, discloses no instances of either the approval or 
denial of a “machine,” as that word is commonly used (but see U.S. 
v. Idl Mfg. & Sales Corp., 48 CCPA 17, C.A.D. 756 (1960), as to what 
a machine is), most determinations relating to articles such as 
molds, dies, engraving plates, special tools, and blueprints. 
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Referring again to Webster’s Third New International Diction- 
ary, “special” is defined as: 


* * * 1: distinguished by some unusual quality * * * 3a: re- 
lating to a single thing or class of things: having an individual 
character or trait: peculiar, unique 


In the broadest sense, nearly any machine could be said to be of 
“special” design. In a narrower sense, as exemplified by definition 
3a, above, an article to be of special design would have an individu- 
al character or trait. We believe this narrower sense is the sense 
intended by item 864.55, TSUS. We do not doubt that the fish proc- 
essing machinery in issue is of limited manufacture, but we do not 
consider them to be “articles of special design” such as, say, a die 
or an engraving plate, any more than we would consider a die 
stamping machine or a printing press in which the die or plate is 
used, to be an article of special design. It is the die or plate that is 
specially designed to produce or manufacture a particular thing 
and that is unique and possesses the unusual qualities necessary to 
be deemed an article of special design. 

We perceive no difficulty with the requirement that the article of 
special design be for temporary use. 

Finally, the article of special design must be used in the manu- 
facture or production of articles for export. The opinion has been 
advanced that the removal of the heads and viscera and the cutting 
of a fish in half is a mere process and not a manufacture or produc- 
tion of an article. 

We do not agree. The Supreme Court defined the word “manu- 
facture” for Customs purposes in Anheuser-Busch Brewing Associ- 
ation v. United States, 207 U.S. 556 (1907) as follows: 


Manufacture implies a change, but every change is not man- 
ufacture, and yet every change in an article is the result of 
treatment, labor and manipulation. But something more is nec- 
essary, as set forth and illustrated in Hartranft v. Wiegmann, 
121 U.S. 609 (1887). There must be a transformation; a new and 


different article must emerge, “having a different name, char- 
acter, or use.” 


The Customs Service and the courts have adhered consistently to 
this definition of manufacture. Congress never has modified by 
statute either the definition or the Customs Service interpretation 
of it. 

The removal of heads and viscera of fish and the cutting of the 
fish in half would appear to meet all of the requirements laid down 
by the Supreme Court. 


Holding 


Fish processing machines used to process fish for export may not 
be admitted temporarily free of duty under bond under item 
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864.55, TSUS, because they are not “articles of special design” 
within the meaning of the law. 


(C.S.D. 82-159) 


This ruling holds that, when warranted, relief may be granted 
under 19 U.S.C. 1466(d) for casualty repairs to a vessel even 
though entry liquidation and time periods in 19 U.S.C. 1514 
have expired 


Date: August 25, 1982 
File: VES 13-18 CO:R:CD:C 
105762 JL 
To: Regional Commissioner of Customs, New York, New York. 
From: Director, Carriers Drawback and Bonds Division. 


Subject: Protest 1001-2-002553; Vessel Repair Entry No. 79- 
650446-7, September 10, 1979 (New York). 

Initial liquidation of the subject entry denied remission on the 
costs of refilling fire extinguishers and repairs said to be necessitat- 
ed by a shipboard fire in Dar es Salaam due to insufficient evi- 
dence consisting of the Master’s statement. Further evidence sub- 
mitted with the Protest consists of a surveyor’s report, cost in- 
voices, and an abstract of the vessel’s log on the date of the fire. 

The submissions now in the file satisfy the requirement in 19 


U.S.C. 1466(d)(1) that “good and sufficient” evidence of a casualty 
be furnished to qualify for remission of duty thereunder. Our opin- 
ion is that the Protest be allowed in full. 


(C.S.D. 82-160) 


This decision holds that, pursuant to Headnote l(b), Subpart B, 
Schedule 8, TSUS, a manufacturer may claim entry under 
item 807.00, TSUS, for certain semiconductor devices but can 
not claim drawback on imported fabricated wafers used in the 
foreign assembly of those semiconductor devices 


Date: August 25, 1982 
File: DRA-1-09-R:CD:D 
214442 RB 
REGIONAL COMMISSIONER, 
San Francisco, California 94105. 
ASSISTANT COMMISSIONER (COMMERCIAL OPERATIONS). 
Semiconductor Devices; Item 807.00, Tariff Schedules of the United 
States (TSUS), and Drawback 
This is in reference to your memorandum, file DRA-1-O:CV: LW 
xCLA-2x, dated June 8, 1982, with attachments, wherein you are 
concerned with the allowance of drawback on individual integrated 
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circuits or dies which a U.S. manufacturer processes on imported, 
duty-paid raw silicon wafers, the wafers thus fabricated thereafter 
being exported from the United States. 

The manufacturer uses the fabricated wafers in the assembly of 
semiconductor devices in a foreign country. The good semiconduc- 
tor devices assembled with the use of the fabricated wafers are 
then imported into the United States by the manufacturer and en- 
tered under Item 807.00, TSUS. After the good devices have been 
thus entered, you state that the manufacturer files a claim for 
drawback on certain integrated circuits or dies processed on the ex- 
ported fabricated wafers as noted above. 

The fabricated silicon wafers themselves represent the exported 
articles on which drawback would be authorized in this case, and 
not the individual circuits or dies which are processed thereon, as 
you state in your memorandum (see T.D. 80-204(H); and see Head- 
quarters letter CLA-2-CO:R:CV:S 067081 EM dated October 6, 
1981). Furthermore in this regard, C.S.D. 82-96, cited in your 
memorandum as Headquarters letter DRA-1-09-CO:R:CD:D 213757 
RB dated February 19, 1982, is not applicable under the circum- 
stances outlined because it specifically concerns drawback on sub- 
standard marketable semiconductor devices, and not on the fabri- 
cated silicon wafers which are involved herein. 

Using the “appearing in” method, drawback may be claimed on 
the exported fabricated wafers to the extent that the raw wafers 
appear therein, assuming of course that there is compliance with 
all applicable laws and regulations. 

In this latter connection, headnote l(b) to Subpart B of Schedule 
8, TSUS, provides that Item 807.00 may not be used with respect to 
articles exported with drawback. Therefore, in consideration of this 
provision, if the manufacturer in the present case ciaims entry 
under Item 807.00 for the good semiconductor devices and also 
claims drawback on the fabricated wafers used in their assembly, 
the claim for entry under Item 807.00 should be granted if it is in 
order and the claim for drawback should be denied (see Circular 
Letter DRA-1-DB, dated March 28, 1982, and Abstract No. 48057 
(10 Custs. Ct. 409); and see Headquarters letter DRA-1-09-R:CD:D 
T 202186, dated January 27, 1975. 





U.S. Customs Service 


Proposed Rulemaking 


19 CFR Parts 134, 148, 162, 171, and 172 


Proposed Customs Regulations Amendments Relating to Penalties 
and Penalties Procedures 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to amend the Customs Regu- 
lations relating to penalties and penalties procedures. The docu- 
ment would: (a) add the revised penalty guidelines relating to 19 
U.S.C. 1592 as an appendix to Part 171, Customs Regulations (19 
CFR 171); (b) clarify the requirements and criteria applicable to 
prior disclosures of violations of 19 U.S.C. 1592; (c) place a limita- 
tion on the number of supplemental petitions requesting relief 
from fines, penalties, and forfeitures and from liquidated damages 
claims; and (d) make certain other minor, technical changes to Cus- 
toms Regulations. 

The proposed amendments are necessary in view of legislative 
and procedural changes relating to Customs fines, penalties, and 
forfeitures program. 


DATES: Comments must be received on or before January 38, 1983. 


ADDRESS: Written comments (preferably in triplicate) should be 
addressed to the Commissioner of Customs, Attention: Regulations 
Control Branch, U.S. Customs Service, 1301 Constitution Avenue, 
N.W., Room 2426, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTRACT: Harold Loring, 
Commercial Fraud and Negligence Penalties Branch, Office of Reg- 
ulations and Rulings, U.S. Customs Service, 1301 Constitution 
Avenue, N.W., Washington, D.C. 20229 (202-566-8317). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 592, Tariff Act of 1930, as amended (19 U.S.C. 1592; here- 


inafter referred to as section 592), provides for penalties and penal- 
22 
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ties procedures when, by fraud, gross negligence or negligence, 
merchandise is entered, introduced, or attempted to be entered or 
introduced into the commerce of the United States, by means of 
any document, written or oral statement, or act, which is material 
and false, or by means of any material omission; or when a person 
aids or abets any other person in the entry, introduction, or at- 
tempted entry or introduction of merchandise by such means. Sec- 
tion 618, Tariff Act of 1930, as amended (19 U.S.C. 1618), provides 
for the remission or mitigation of fines, penalties, and forfeitures 
by the Secretary of the Treasury. 

Public Law 95-410, the “Customs Procedural Reform and Simpli- 
fication Act of 1978,’ amended section 592. As a result of changes 
made by Pub. L. 95-410, and as a result of a consideration of var- 
ious aspects of its fines, penalties, and forfeitures program, the Cus- 
toms Service believes that changes in its regulations are necessary. 
These changes are described in detail as follows. 


MITIGATION GUIDELINES FOR SECTION 592 LIABILITIES 


Pursuant to Pub. L. 95-410, new procedures were adopted for the 
imposition of a monetary penalty or, in limited circumstances, for 
the seizure of merchandise, for a violation of section 592. 

In a document published as T.D. 79-160 in the Federal Register 
on June 4, 1979 (44 FR 31950), guidelines used by Customs for the 
mitigation of claims for monetary penalties assessed pursuant to 
section 592 were approved by the Treasury Department. A notice 
advising the public that the guidelines were available upon request 
from Customs was published as T.D. 80-160 in the Federal Register 
on June 17, 1980 (45 FR 40975). That document also amended sec- 
tion 171.23, Customs Regulations (19 CFR 171.23), to provide that 
the guidelines were available to the public upon written request to 
Customs Headquarters. 

Because of the widespread interest generated by the notice, and 
in light of the effects that the guidelines may have upon persons or 
organizations subject to their application, Customs determined that 
it would be in the interest of the efficient and effective administra- 
tion of the Customs laws and regulations relating to fines, penal- 
ties, and forfeitures to publish the guidelines and solicit comments 
from the public. Accordingly, on September 22, 1980, a notice solic- 
iting public comment on guidelines used by Customs for mitigation 
of claims for monetary penalties assessed pursuant to section 592 
was published in the Federal Register (45 FR 62954). Numerous 
comments were received and analyzed. In view of these comments 
and Customs experience in applying the current guidelines, a sub- 
stantial revision of the mitigation guidelines has been undertaken. 

The revised penalty guidelines are designed to be used by field 
officers in assessing, as well as mitigating, claims for monetary 
penalty under section 592. Once issued, the revised guidelines will 
increase cooperation between Customs and the importing communi- 
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ty, and prove beneficial for importers who, upon receipt of pre-pen- 
alty notices, will find it more economical to plead all aspects of 
their case from the outset before local Customs officials. In view of 
this revision, a decrease in litigation is expected. In furtherance of 
the aforestated objectives, the guidelines would instruct field offi- 
cers to consider mitigating, aggravating, and extraordinary factors 
in assessing a claim for monetary penalty. It is proposed to issue 
the revised guidelines as an appendix to Part 171, Customs Regula- 
tions (19 CFR Part 171). 


Prior DISCLOSURE 


Section 162.74, Customs Regulations (19 CFR 162.74), concerns 
the “prior disclosure” of violations of section 592. 

It is proposed to amend section 162.74(a) to add the requirement 
that a prior disclosure must be made in writing to a district direc- 
tor. Proposed section 162.74(a) would further provide that a disclo- 
sure to Customs of information concerning a violation which the 
appropriate Customs officer is satisfied was made before, or with- 
out knowledge of, the commencement of a formal investigation, but 
which does not otherwise meet the requirements of this section, 
will be considered as an extraordinary factor under the guidelines 
for mitigation of penalties assessed pursuant to section 592 (See 
Appendix A to this Notice). 

It is proposed to redesignate present section 162.74(b) as section 
162.74(c) and to add a new section 162.74(b). New section 162.74(b) 
would relate to the time of the prior disclosure. It would provide 
that a prior disclosure is deemed to have been made at the time of 
receipt by Customs of the documents which disclose the violation. 
If the documents are mailed, they are to be sent by certified mail, 
return-receipt requested. If the documents are delivered by hand, 
the person delivering the documents is to request a receipt from 
Customs, stating the time and date of receipt. The documents, 
whether mailed or hand-delivered, should be addressed to the im- 
mediate attention of the district director. 

It is proposed to amend present section 162.74(c), which sets forth 
rules concerning when a formal investigation of a violation is con- 
sidered to be commenced, and to redesignate the amended section 
as section 162.74(d). The amendments will result in the clarification 
and condensation of the definition of ““commencement of formal in- 
vestigation.” 

Proposed section 162.74(d)(1) would amend present section 
162.74(c\(1) to insert the words “recorded in writing as the date on 
which” immediately following ‘on the date”. Proposed section 
162.74(d\(2) would amend present section 162.74(c)\(3) to substitute 
the words “by an investigating agent in the investigatory record 
(including contemporaneous notes) as the date on which facts and 
circumstances were discovered or information was received which 
caused an investigating agent to” for “in writing by an investigat- 
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ing agent as the date on which he discovered facts and circum- 
stances which caused him to.” Proposed section 162.74(d)(3) would 
amend present section 162.74(c\(3) to delete the words ‘‘on the 
Memorandum of Information Received, Customs Form 4621,” and 
to insert the words “in the investigatory record (including contem- 
poraneous notes)” immediately following ‘“‘by the Office of Investi- 
gations.”’ It is proposed to eliminate present sections 162.74(c)(4), 
(5), and (6) and to add a new section 162.74(d)(4). That section would 
provide that, in all cases not within the scope of proposed section 
162.74(d)(1), (2), and (3), a formal investigation is considered to be 
commenced on the earliest of the following dates: (i) the date re- 
corded in writing by the Office of Investigations in the investiga- 
tory record (including contemporaneous notes) as the date on which 
facts and circumstances were discovered or information was re- 
ceived which caused an investigating agent to believe that the pos- 
sibility of a violation of section 592 existed with respect to the dis- 
closing party and the disclosed information; (ii) the date on which 
an investigating agent, having properly identified himself and the 
nature of his inquiry, had, either in person or in writing, made an 
inquiry of the violation concerning the type of or circumstances of 
the disclosed violation; or (iii) the date on which the agent request- 
ed specific books and records from the person relating to the dis- 
closed information. 

Present section 162.74(d) relates to proof of lack of knowledge of 
the commencement of a formal investigation. This section would be 
expanded and redesignated as section 162.74(f). It would provide 
that a person who claims the lack of knowledge of the commence- 
ment of a formal investigation has the burden of proving that lack 
of knowledge. Proposed section 162.74(f) would further provide that 
a person shall be deemed to have had knowledge of the commence- 
ment of a formal investigation of a violation if within three years 
before any claimed prior disclosure of the violation: (i) an investi- 
gating agent, having properly identified himself and the nature of 
his inquiry, had, either in person or in writing, made an inquiry of 
the person concerning the type of or circumstances of the disclosed 
violation; or (ii) an investigating agent requested specific books and 
records of the person relating to the disclosed information. 

Proposed section 162.74(e) would relate to the circumstances 
under which a formal investigation commences upon the expansion 
of an existing investigation to additional violations, committed by 
the same person, which are outside the scope of the existing inves- 
tigation. A formal investigation as to such additional violations 
would be deemed to have commenced on the earliest of the follow- 
ing dates: (i) the date recorded in writing by the Office of Investiga- 
tions in the investigatory record (including contemporaneous notes) 
as the date on which facts and circumstances were discovered or 
information was received which caused an investigating agent to 
believe that the possiblity of a violation of section 592 existed with 
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respect to the additional violations; (ii) the date on which an inves- 
tigating agent, having properly identified himself and the nature of 
his inquiry, had, either in person or in writing, made an inquiry of 
the person concerning the type of or circumstances of additional 
violations; or (iii) the date on which the agent requested specific 
books and records of the person relating to the additional viola- 
tions. 

It is proposed to redesignate present sections 162.74 (e), (f), and 
(g) as sections 162.74 (h), (i), and (j), respectively. 

It is proposed to add a new section 162.74(g) wkich would relate 
to penalty claims not requiring formal investigation. That section 
would provide that a prior disclosure may not be made after an au- 
thorized Customs officer determines that there is reasonable cause 
to believe that there has been a violation of section 592 and deter- 
mines that a claim for monetary penalty shall be issued without 
commencement of a formal investigation. 

Section 162.71 sets forth definitions of certain terms used in Sub- 
part G, Part 162, Customs Regulations (19 CFR Part 162). The pro- 
posed amendments would add a new section 162.71(e) to define “‘dis- 
closes the circumstances of a violation” as that term is used in sec- 
tion 162.74(a). As so defined, the term would mean the act of pro- 
viding to Customs, in writing, a statement which identifies the 
merchandise and importation involved in the violation, the materi- 
al false statement or omission made, and, to the best of the disclos- 
ing party’s knowledge, the true and accurate information or data 


which should have been provided in the entry documents. 


SUPPLEMENTAL PETITIONS 


Sections 171.33 and 172.33, Customs Regulations (19 CFR 171.33, 
172.33) pertain to supplemental petitions for relief from fines, pen- 
alties, and forfeitures and from liquidated damages claims. 

A new paragraph (c) limiting the number of supplemental peti- 
tions to two would be added to sections 171.33 and 172.33. This pro- 
posed amendment would require, with the filing of the second sup- 
plemental petition, full payment of all penalties and withheld 
duties determined to be due in the decision rendered on the first 
supplemental petition. Such payment would have to be made 
within 60 days from the date of notice to the petitioner of the deci- 
sion on the first supplemental petition if no effective period is pre- 
scribed in the decision, or within such prescribed time if indicated. 
The new subsection would also provide that a second supplemental 
petition will not be considered except in one of the following cir- 
cumstances: (1) if it is filed within two years from the date of notice 
to the petitioner of the decision on the first supplemental petition; 
(2) if it is filed within 60 days following an administrative or judi- 
cial decision with respect to the entries involved in the penalty 
case which reduces the loss of duties upon which the mitigated pen- 
alty amount was based; or (3) if the Commissioner in his discretion 
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determines that the acceptance of a second supplemental petition 
is warranted. In subsection (c) of section 171.33, the term “second 
supplemental petition” would be defined to include an offer in com- 
promise made under the provisions of 19 U.S.C. 1617 prior to the 
commencement of a civil action to enforce the penalty claim. 

In addition, the proposed amendments would substitute the 
words “from which further relief is requested’ for “on the initial 
petition for relief’ in sections 171.33(a) (1) and (2), and 172.33(a) (1) 
and (2). 

Nothing in these amendments should be construed as limiting or 
precluding the opportunity afforded under Treasury Order 219-2 
(41 FR 8192, February 25, 1976) to seek an appeal to the Secretary 
of the Treasury. 


OTHER AMENDMENTS 


Sections 134.52, 148.19, 162.75, and 162.79, Customs Regulations 
(19 CFR 184.52, 148,19, 162.75, 162.79), contain provisions relating 
to liabilities incurred under section 592. It is proposed to make 
minor, technical amendments to these sections to conform them to 
the amendments made by Pub. L. 95-410. 

For the purpose of conformity with the amendments made by 
Pub. L. 95-410, it is further proposed to remove sections 162.41 (a) 
and (b), Customs Regulations (19 CFR 162.41(a) and (b)), and to re- 
designate section 162.41(c) as a new section 162.80, Customs Regula- 
tions (19 CFR 162.80). 

Section 162.78, Customs Regulations (19 CFR 162.78), provides 
that the person named in a pre-penalty notice may make presenta- 
tions to Customs in response to the pre-penalty notice. Section 
162.78(a) prescribes the time limits for making presentations and 
section 162.78(b) pertains to extensions of the time limits. It is pro- 
posed to amend section 162.78(b) to state that, upon request, an ex- 
tension may be granted if the Commissioner of Customs determines 
that the case involves an issue which is a proper matter for submis- 
sion to Customs Headquarters under internal advice procedures 
(see section 177.11(b)(2), Customs Regulations (19 CFR 177.11(b)(2)). 


COMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments timely submitted to the Commissioner of Cus- 
toms. Comments submitted will be available for public inspection 
in accordance with section 103.11(b), Customs Regulations (19 CFR 
103.11(b)), on regular business days between the hours of 9:00 a.m. 
and 4:30 p.m. at the Regulations Control Branch, Room 2426, Head- 
quarters, U.S. Customs Service, 1301 Constitution Avenue, NW., 
Washington, D.C. 20229. 
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AUTHORITY 


These amendments are proposed under the authority of R.S. 251, 
as amended, R.S. 5294, as amended, section 9, 24 Stat. 81, as 
amended, sections 628, 624, 641, 46 Stat. 759, as amended (19 U.S.C. 
66, 1623, 1624, 1641, 46 U.S.C. 7, 320). 


REGULATORY FLEXIBILITY ACT 


The provisions of the Regulatory Flexibility Act relating to an 
initial and final regulatory flexibility analysis (5 U.S.C. 6038, 604) 
are not applicable to-this proposal because the rule, if promulgated, 
will not have a significant economic impact on a substantial 
number of small entities. The proposal is not expected to have sig- 
nificant secondary or incidental effects on a substantial number of 
small entities or to impose, or otherwise cause, a significant in- 
crease in the reporting, recordkeeping, or other compliance bur- 
dens on a substantial number of small entities. 

Accordingly, it is hereby certified under the provisions of section 
3 of the Regulatory Flexibility Act (5 U.S.C. 605(b)) that the rule, if 
promulgated, will not have a significant economic impact on a sub- 
stantial number of small entities. 


EXECUTIVE ORDER 12291 


Because this document will not result in a regulation which will 


be a “major rule” as defined in section 1(b) of E.O. 12291, a regula- 
tory impact analysis as prescribed by section 3 of the E.O. is not 
required. 


DRAFTING INFORMATION 


The principal author of this document was Gerard J. O’Brien, 
Jr., Regulations Control Branch, Office of Regulations and Rulings, 
U.S. Customs Service. However, personnel from other Customs of- 
fices participated in its development. 


List OF SUBJECTS IN 19 CFR 


Part 134 
Customs duties and inspection, imports. 
Part 148 
Customs duties and inspection, imports. 
Part 162 
Customs duties and inspection, imports, administrative 
practice and procedures, law enforcement, penalties, seizures 
and forfeitures, prior disclosure. 
Pare ei 
Customs duties and inspection, imports, administrative 
practice and procedure, law enforcement, penalties, seizures 
and forfeitures. 
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Part 172 
Customs duties and inspection, imports, administrative 
practice and procedure, liquidated damages. 


PROPOSED REGULATIONS AMENDMENTS 


It is proposed to amend Parts 134, 148, 162, 171, and 172, Cus- 
toms Regulations (19 CFR Parts 134, 148, 162, 171, 172), in the fol- 
lowing manner: 


Part 134—CountrRY OF ORIGIN MARKING 


It is proposed to amend the first sentence of section 134.52(d) by 
substituting “monetary penalty” for “forfeiture value.” 


Part 148—PERSONAL DECLARATIONS AND EXEMPTIONS 


It is proposed to revise section 148.19 to read as follows: 
§ 148.19 False or fraudulent statement. 


A passenger who makes any false or fraudulent statement or en- 
gages in other conduct within the purview of section 592, Tariff Act 
of 1930, as amended (19 U.S.C. 1592), whereby a Customs officer is 
or may be induced to pass an article free of duty or at less than the 
proper amount of duty, shall be deemed to have violated 19 U.S.C. 
1592. In any such case the article involved shall be seized only if 


one or more of the conditions set forth in section 162.75 of this 
chapter are present, if it is available for seizure at the time the vio- 
lation is detected, and if such seizure is otherwise practicable, 
unless the article is in the possession of an innocent holder for 
value who has full right to possession as against any party to the 
Customs violation. If seizure is not made, a claim for monetary 
penalty, determined in accordance with 19 U.S.C. 1592, shall be as- 
sessed against the passenger. Whether the article is seized or a 
monetary penalty assessed, the duty estimated to be due thereon 
shall be demanded of the passenger as soon as possible after discov- 
ery of the violation. Any applicable internal revenue tax shall also 
be demanded unless the merchandise is to be, or has been, forfeit- 


ed. 


Part 162—RECORDKEEPING, INSPECTION, SEARCH, AND SEIZURE 


1. It is proposed to amend Part 162 by removing sections 
162.41(a) and (b) and by redesignating section 162.41(c) as new sec- 
tion 162.80. Section 162.41 would be marked “‘Reserved.”’ 

2. It is proposed to amend section 162.71 by adding a new para- 
graph (e) to read as follows: 

§ 162.71 Definitions. 


* * * * * * * 


(e) Discloses the circumstances of the violation. When used in sec- 
tion 162.74(a), the term “discloses the circumstances of the viola- 
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tion’ means the act of providing to Customs a written statement 
which: 

(1) Identifies the class or kind of merchandise involved in the vio- 
lation; 

(2) Identifies the importation included in the disclosure by entry 
number or by indicating each Customs port of entry and the ap- 
proximate dates of entry; 

(3) Specifies the material false statements or material omissions 
made; and 

(4) Sets forth to the best of the violator’s knowledge, the true and 
accurate information or data which should have been provided in 
the entry documents. 

3. It is proposed to revise section 162.74 to read as follows: 


§ 162.74 Prior disclosure. 


(a) In general. A prior disclosure is made if the person concerned 
discloses the circumstances of a violation (as defined in section 
162.71(e)) of section 592, Tariff Act of 1930, as amended (19 U.S.C. 
1592), in writing to a district director before, or without knowledge 
of, the commencement of a formal investigation of that violation, 
and makes a tender of any actual loss of duties in accordance with 
paragraph (h) of this section. A disclosure to Customs of informa- 
tion concerning a violation which the appropriate Customs officer 
is satisfied was made before, or without knowledge of, the com- 
mencement of a formal investigation, but which does not otherwise 
meet these requirements will be considered as an extraordinary 
factor under the guidelines for mitigation of penalties assessed 
under 19 U.S.C. 1592. 

(b) Time of prior disclosure: time of receipt. (1) A prior disclosure 
is deemed to have been made at the time of receipt by Customs of 
the documents which disclose the violation; 

(2) If the documents are mailed, they are to be sent by certified 
mail, return-receipt requested; 

(3) If the documents are delivered by hand, the person delivering 
the documents is to request a receipt from Customs, stating the 
time and date of receipt; and 

(4) The documents, whether mailed or hand-delivered, should be 
addressed to the immediate attention of the district director. 

(c) Referral for investigation. Any disclosure of a violation shall 
be referred immediately by the district director to the appropriate 
field office of the Office of Investigations. Upon completion of its 
investigation, the field office shall immediately return the disclo- 
sure, together with its report, to the district director for appropri- 
ate action. 

(d) Commencement of formal investigation. A formal investigation 
of a violation is considered to be commenced: 

(1) In the case of a referral by an import specialist or other Cus- 
toms officer of a matter involving the disclosing party and the dis- 
closed information for investigation of a possible violation of 19 
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U.S.C. 1592, on the date recorded in writing as the date on which 
the matter was referred to the Office of Investigations; 

(2) In the case of referral by an import specialist or other Cus- 
toms officer of a request for value, classification, or other technical 
investigation, on the date recorded in writing by an investigating 
agent in the investigatory record (including contemporaneous 
notes) as the date on which facts and circumstances were discov- 
ered or information was received which caused an investigating 
agent to believe that the possibility of a violation of 19 U.S.C. 1592 
existed with respect to the disclosing party and the disclosed 
information; 

(3) In the case of an investigation prompted by an individual 
other than a Customs officer with regard to the disclosing party 
and the disclosed information, on the date recorded in writing by 
the Office of Investigations in the investigatory record (including 
contemporaneous notes) as the date on which the information was 
received; 

(4) In all other cases, on the earliest of the following: 

(i) The date recorded in writing by the Office of Investigations in 
the investigatory record (including contemporaneous notes) as the 
date on which facts and circumstances were discovered or informa- 
tion was received which caused an investigating agent to believe 
that the possibility of a violation of 19 U.S.C. 1592 existed with re- 
spect to the disclosing party and the disclosed information; 

(ii) The date on which an investigating agent, having properly 
identified himself and the nature of his inquiry, had, either in 
person or in writing, made an inquiry of the person concerning the 
type of or circumstances of the disclosed violation; or 

(iii) The date on which an investigating agent requested specific 
books and records of the person relating to the disclosed informa- 
tion. 

(e) Expansion of formal investigation. A formal investigation is 
deemed to have commenced as to additional violations (outside the 
scope of the original investigation but committed by the same 
party) on the earliest of the following: 

(i) The date recorded in writing by the Office of Investigations in 
the investigatory record (including contemporaneous notes) as the 
date on which facts and circumstances were discovered or informa- 
tion was received which caused an investigating agent to believe 
that the possibility of a violation of 19 U.S.C 1592 existed with re- 
spect to the additional violations; 

(ii) The date on which an investigating agent, having properly 
identified himself and the nature of his inquiry, had, either in 
person or in writing, made an inquiry of the person concerning the 
type of or circumstances of additional violations; or 

(iii) The date on which an investigating agent requested specific 
books and records of the person relating to the additional 
violations. 
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(f) Proof of lack of knowledge. A person who claims a lack of 
knowledge of the commencement of a formal investigation has the 
burden to prove that lack of knowledge. A person shall be deemed 
to have had knowledge of the commencement of a formal investiga- 
tion of a violation if within a period of three years before any 
claimed prior disclosure of the violation: 

(i) An investigating agent, having properly identified himself and 
the nature of his inquiry, had, either in person or in writing, made 
an inquiry of the person concerning the type of or circumstances of 
the disclosed violation; or 

(ii) An investigating agent requested specific books and records 
of the person relating to the disclosed information. 

(g) Penalty claims not requiring formal investigation. A prior dis- 
closure may not be made after a determination by an authorized 
Customs officer that there is reasonable cause to believe that there 
has been a violation of 19 U.S.C. 1592 and that a claim for mone- 
tary penalty shall be issued without commencement of a formal in- 
vestigation. Such determination shall be evidenced as follows: 

(1) By the issuance of a pre-penalty notice: 

(2) By the issuance of a penalty notice if a pre-penalty notice is 
not required; 

(3) In the case of violations involving merchandise accompanying 
persons entering the United States, by verbal notification to the 
person of the officer’s finding of a violation; or 

(4) In the case of the seizure of merchandise under 19 U.S.C. 
1592, by the act of seizure. 

(h) Tender of actual loss of duties. A person who discloses the cir- 
cumstances of the violation shall tender any actual loss of duties at 
the time of disclosure or within 30 days after the district director 
notifies the person in writing of his calculation of the actual loss of 
duties. The district director may extend the period if he determines 
there is good cause to do so. 

(i) Undisclosed violations. Undisclosed violations discovered by 
Customs as the result of an investigation of a prior disclosure of 
another violation shall not be entitled to treatment under the prior 
disclosure provisions. 

(j) Minor violations. The district director shall not refer a dis- 
closed violation for investigation or establish a penalty case if: 

(1) The disclosed violation involves a loss of duties of $500 or less; 

(2) Any actual loss of duties has been deposited; 

(8) There is not evidence that the violation was fraudulent; and 

(4) There are no other compelling reasons for a penalty proceed- 
ing, such as history of similar violations. 

4. It is proposed to amend section 162.75(d)(8) by substituting 
“compliance made with the decision” for “the monetary penalty 
paid.” 

5. It is proposed to amend section 162.78(b) by adding the follow- 
ing between the first and second sentences: 
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§ 162.78 Presentations responding to pre-penalty notice. 


* * * * * * * 


(b) * * * In addition, an extension may be granted if, upon re- 
quest of the alleged violator, the Commissioner of Customs deter- 
mines that the case involves an issue which is a proper matter for 
submission to Customs Headquarters under internal advice proce- 
dures (See section 177.11(b)(2)). * * * 

6. It is proposed to amend the second sentence of section 
162.79(b)(2) by substituting “section 592(d), Tariff Act of 1930, as 
amended (19 U.S.C. 1592(d)),” for ‘‘section 162.79(b).” 

7. Proposed new section 162.80 (redesignated from 162.41(c)) reads 
as follows: 


§ 162.80 Liability for duties; liquidation of entries. 


(a1) When an entry is the subject of an investigation for possi- 
ble violation of section 592, Tariff Act of 1930, as amended (19 
U.S.C. 1592), or of a penalty action established under that section, 
the district director, subject to the provisions of paragraph (c)(1)(ii) 
of this section, may liquidate the entry and collect duties before the 
conclusion of the investigation or final disposition of the penalty 
action if he determines that liquidation would be in the interest of 
the Government. 

(2\i) An entry not liquidated within 1 year from the date of 
entry or final withdrawal of all merchandise covered by a ware- 
house entry shall be deemed liquidated at the rate of duty, value, 
quantity, and amount of duties asserted at the time of entry by the 
importer, his consignee, or agent unless the time for liquidation is 
extended by the district director because— 

(A) Information needed by Customs for the proper appraisement 
or Classification of the merchandise is not available. 

(B) The importer, his consignee, or agent requests an extension 
and demonstrates good cause why the extension should be granted, 
or 

(C) The 1-year liquidation period is suspended as required by stat- 
ute or court order. 

(ii) An entry not liquidated within 4 years from the date of entry 
or final withdrawal of all merchandise covered by a warehouse 
entry shall be deemed liquidated at the rate of duty, value, quanti- 
ty, and amount of duties asserted at the time of entry by the im- 
porter, his consignee, or agent unless liquidation continues to be 
suspended by statute or court order. In that event, the entry shall 
be liquidated within 90 days after removal of the suspension. 

(iii) The district director promptly shall notify the importer or 
consignee concerned and any authorized agent and surety of the 
importer or consignee in writing of any extension or suspension of 
the liquidation period. 

(b) When merchandise not covered by an entry is subject to sec- 
tion 592, Tariff Act of 1930, as amended (19 U.S.C. 1592), a demand 
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shall be made on the importer for payment of the duty estimated 
to be due on such merchandise. 

(c) Any applicable internal revenue tax shall also be demanded 
unless the merchandise is to be, or has been forfeited. 


Part 171—FINEs, PENALTIES, AND FORFEITURES 


1. It is proposed that section 171.1 be removed and marked “Re- 
served.” 

2. It is proposed that section 171.2 be redesignated as section 
171.24 and be amended by substituting “Department of Justice”’ for 
“United States attorney” in the first and second sentences. Section 
171.2 would be marked “Reserved.” 

3. It is proposed to amend sections 171.33(a) (1) and (2) by substi- 
tuting “from which further relief is requested” for “on the initial 
petition for relief.” 

4. It is proposed to further amend section 171.33 by adding a new 
paragraph (c) to read as follows: 

§ 172.33 Supplemental petitions for relief. 


* * * * * * * 


(c) Second supplemental petition. (1) Only one further supplemen- 
tal petition may be filed appealing a decision made with respect to 
an initial supplemental petition. The second supplemental petition 
will not be accepted unless accompanied or preceded by full pay- 


ment of all penalties and withheld duties determined to be due in 
the decision rendered on the first supplemental petition. Such pay- 
ment must be made within 60 days from the date of notice to the 
petitioner of the decision on the first supplemental petition if no 
effective period is prescribed in the decision, or within such time 
prescribed, if any. The second supplemental petition should be filed 
with the district director who initiated the case. For the purpose of 
this section, the term “second supplemental petition” shall include 
an offer in compromise under 19 U.S.C. 1617 made prior to the 
commencement of a civil action to enforce the penalty claim. 

(2) A second supplemental petition will not be considered except 
in one of the following circumstances: 

(i) If it is filed within 2 years from the date of notice to the peti- 
tioner of the decision on the first supplemental petition; 

(ii) If it is filed within 60 days following an administrative or ju- 
dicial decision with respect to the entries involved in the penalty 
case which reduces the loss of duties upon which the mitigated pen- 
alty amount was based; or 

(iii) If the Commissioner of Customs in his discretion determines 
that the acceptance of a second supplemental petition is warranted. 
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Part 172—LIQUIDATED DAMAGES 


1. It is proposed to amend sections 172.33(a) (1) and (2) by substi- 
tuting “from which further relief is requested”’ for ‘‘on the initial 
petition for relief.” 

2. It is proposed to further amend section 172.33 by adding a new 
paragraph (c) to read as follows: 


§ 172.33 Supplemental petitions for relief. 


* * * * * * * 


(c) Second supplemental petition. (1) Only one further supplemen- 
tal petition may be filed appealing a decision made with respect to 
an initial supplemental petition. The second supplemental petition 
will not be accepted unless accompanied or preceded by full pay- 
ment of all penalties and withheld duties determined to be due in 
the decision rendered on the first supplemental petition. Such pay- 
ment must be made within 60 days from the date of notice to the 
petitioner of the decision on the first supplemental petition if no 
effective period is prescribed in the decision, or within such time 
prescribed, if any. The second supplemental petition should be filed 
with the district director who initiated the case. 

(2) A second supplemental petition will not be considered except 
in one of the following circumstances: 

(i) If it is filed within 2 years from the date of notice to the peti- 
tioner of the decision on the first supplemental petition; 


(ii) If it is filed within 60 days following an administrative or ju- 
dicial decision which reduces the loss of duties upon which the 
mitigated penalty amount was based; or 

(iii) If the Commissioner of Customs in his discretion determines 
that the acceptance of a second supplemental petition is warranted. 


APPENDIX A TO Part 171, Customs REGULATIONS 
Revised Penalty Guidelines 


19 U.S.C. 1592 


A monetary penalty incurred under section 592, Tariff Act of 
1930, as amended (19 U.S.C. 1592); hereinafter referred to as sec- 
tion 592) may be remitted or mitigated under section 618, Tariff 
Act of 1930, as amended (19 U.S.C. 1618), if it is determined that 
there exist such mitigating circumstances as to justify remission or 
mitigation. The guidelines below will be used by the Customs Serv- 
ice in arriving at a just and reasonable assessment and disposition 
of liabilities arising under section 592 within the stated limitations. 
It is intended that these guidelines shall be applied by Customs of- 
ficers in prepenalty proceedings and in determining the monetary 
penalty assessed in the penalty notice. 

(A) Violations of Section 592; Materiality. Without regard to 
whether the United States is or may be deprived of all or a portion 
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of any lawful duty thereby, a violation of section 592 occurs when a 
person, through fraud, gross negligence, or negligence, enters, in- 
troduces, or attempts to enter or introduce any merchandise into 
the commerce of the United States by means of any document, 
written or oral statement, or act which is material and false, or 
any omission which is material; or when a person aids or abets any 
other person in the entry, introduction, or attempted entry or in- 
troduction of merchandise by such means. A document, statement, 
act, or omission is material if it has the potential to alter the clas- 
sification, appraisement, or admissibility of merchandise, or the lia- 
bility for duty, or if it tends to conceal an unfair trade practice. 
There is no violation if the falsity or omission is due solely to cleri- 
cal error or mistake of fact, unless the error or mistake is part of a 
pattern of negligent conduct. 

(B) Degrees of Culpability. There are three degrees of culpability 
under section 592: negligence, gross negligence, and fraud. 

(1) Negligence. A violation is determined to be negligent if it re- 
sults from an act or acts (of commission or omission) done through 
either the failure to exercise the degree of reasonable care and 
competence expected from a person in the same circumstances in 
ascertaining the facts or in drawing inferences therefrom, in ascer- 
taining the offender’s obligations under the statute, or in communi- 
cating information so that it may be understood by the recipient. 
As a general rule, a violation is determined to be negligent if it re- 
sults from the offender’s failure to exercise reasonable care and 
competence to ensure that a statement made is correct. 

(2) Gross Negligence. A violation is determined to be grossly neg- 
ligent if it results from an act or acts (of commission or omission) 
done with actual knowledge of or wanton disregard for the relevant 
facts and with indifference or disregard for the offender’s obliga- 
tions under the statute, but without demonstrable intent to de- 
fraud the revenue or violate the laws of the United States. 

(3) Fraud. A violation is determined to be fraudulent if it results 
from an act or acts (of commission or omission) deliberately done 
with demonstrable intent to defraud the revenue or to otherwise 
violate the laws of the United States. 

(C) Assessment of Penalties. (1) Issuance of Pre-Penalty Notice. (a) 
As provided in section 162.77, Customs Regulations (19 CFR 162.77), 
if the district director has reasonable cause to believe that a viola- 
tion of section 592 has occurred and determines that further pro- 
ceedings are warranted, he shall issue to each person concerned a 
notice of his intent to issue a claim for a monetary penalty. In issu- 
ing such pre-penalty notice, the district director shall make a ten- 
tative determination of the degree of culpability and the amount of 
the proposed claim. A pre-penalty notice is not required if the vio- 
lation involves a non-commercial importation or if the proposed 
claim does not exceed $1,000. 
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(b) In determining the amount of the proposed claim, the district 
director shall take into account the gravity of the offense, the 
amount of loss of revenue, the extent of wrongdoing, and other fac- 
tors bearing upon the seriousness of the violation, but in no case 
shall the assessed penalty exceed the statutory ceilings prescribed 
in section 592. Penalties equivalent to the ceilings stated in para- 
graph (D) regarding disposition of cases may be appropriate in 
cases involving serious violations, i.e., violations involving actions 
both fraudulent and flagrant, violations involving a high loss of 
revenue, and quota evasions. To be serious, a violation need not 
result in a loss of revenue. The violation may be serious because it 
affects the admissibility of merchandise or the enforcement of 
other laws, as in the case of quota evasions, false statements to con- 
ceal the dumping of merchandise, or violations of exclusionary 
orders of the International Trade Commission. The ceilings set 
forth in paragraph (D) may be exceeded only if permitted by stat- 
ute and approved by the Chief, Commercial Fraud and Negligence 
Penalties Branch, Headquarters, Customs Service. 

(c) Violations where the loss of revenue is nonexistent or mini- 
mal and which have an insignificant impact on enforcement of the 
laws of the United States may justify a proposed penalty in a fixed 
amount not related to the value of merchandise, but an amount be- 
lieved sufficient to have a deterrent effect, i.e., violations involving 
the subsequent sale of merchandise or vehicles entered for personal 
use; violations involving failure to comply with declaration or entry 
requirements which do not change the admissibility or entry status 
of merchandise, its appraised value or classification; violations in- 
volving the illegal diversion to domestic use of instruments of in- 
ternational traffic; and local point-to-point traffic violations. This 
category also includes violations in which the falsity or omission is 
relevant only to the assessment of duties, but in which it is finally 
determined that the falsity or omission did not result in any loss of 
duties, i.e., failure to report commissions paid which are ultimately 
determined to be non-dutiable; or a false statement as to the rela- 
tionship of the parties if the fact of the relationship is determined 
not to affect appraisement. Generally, a penalty in a fixed amount 
ranging from $100 or $500 would be appropriate in cases where 
there are no prior violations of the same kind. Fixed sums ranging 
from $500 to $10,000 may be appropriate, however, in the case of 
multiple or repeated violations. 

(d) In determining the amount of the proposed penalty, the dis- 
trict director shall also take into account any mitigating aggravat- 
ing, or extraordinary factors that are clearly established by the evi- 
dence available at the time. 

(2) Issuance of Penalty Notice. (a) Following issuance of the pre- 
penalty notice, and in consideration of the issuance of the penalty 
notice pursuant to section 162.79, Customs Regulations (19 CFR 
162.79), the district director shall weigh any evidence presented by 
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the alleged violator with respect to the circumstances of the viola- 
tion. In determining the amount to be included in the penalty 
notice, the district director shall give consideration to all available 
evidence with respect to the existence of material false statements 
or omissions, the degree of culpability, the existence of a prior dis- 
closure, the seriousness of the violation, and the existence of miti- 
gating, aggravating, or extraordinary factors. In general, the 
degree of culpability stated in a pre-penalty notice shall not be in- 
creased in the penalty notice. If, subsequent to the issuance of a 
pre-penalty notice and upon further review of the evidence, the dis- 
trict director determines that a higher degree of culpability exists, 
the pre-penalty notice should be cancelled and a new pre-penalty 
notice issued indicating the higher degree of culpability and in- 
creased penalty amount proposed, with supporting evidence reflect- 
ed therein. If, however, less than 3 months remain before expira- 
tion of the statute of limitations, the higher degree of culpability 
and higher penalty amount may be indicated in the notice of penal- 
ty. Alternatively, the district director shall consider whether a 
lower degree of culpability is warranted by the evidence. The pen- 
alty notice shall contain other changes in the information provided 
in the pre-penalty notice. 

(b) No penalty case shall be initiated for revenue-loss violations if 
the district director is certain that the violation has resulted from 
negligence, the combined actual and potential loss of revenue from 
entries within that district is $500 or less, and the circumstances 
make it certain it is a violation which does not extend to other dis- 
tricts. In cases in which the loss of revenue is between $500 and 
$1,000, the district director may initiate a penalty case if, in his 
consideration of all the circumstances, the claim for monetary pen- 
alty is warranted as a deterrent for future violations. Any actual 
loss of revenue shall be collected pursuant to section 162.79b, Cus- 
toms Regulations (19 CFR 162.79b). 

(c) No penalty notice shall be issued in a case involving gross 
negligence or negligence where a prior disclosure has been made 
and there is no actual loss of revenue. 

(D) Disposition of Cases. (1) In General. In mitigating claims for 
monetary penalty, the district director or appropriate Customs offi- 
cial shall consider all the information in the petition and all avail- 
able evidence, taking into account any mitigating, aggravating, and 
extraordinary factors in determining the final assessed penalty. All 
factors used by the district director or appropriate Customs official 
in determining the penalty should be stated in this decision. If a 
penalty in a fixed amount is deemed not to be appropriate (see 
(C)\(1Xc)), disposition in revenue-loss and non-revenue-loss cases 
shall proceed in the manner set forth below. 

(2) Violations Determined to be Fraudulent. Absent extraordinary 
factors justifying further relief, a penalty for a fraudulent violation 
shall be mitigated as follows: 
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(a) For revenue-loss violations, to an amount ranging from a 
minimum of five times the loss of revenue to a maximum of the 
lesser of the domestic value of the merchandise or eight times the 
loss of revenue. However, a penalty equal to the domestic value of 
the merchandise may be warranted due to the existence of aggra- 
vating factors. 

(b) For non-revenue-loss violations, to an amount ranging from 50 
to 80 percent of the dutiable value of the merchandise. However, a 
penalty equal to the domestic value of the merchandise may be 
warranted due to the existence of aggravating factors. 

(3) Violations Determined to be Grossly Negligent. Absent extraor- 
dinary factors justifying further relief, a penalty for a grossly negli- 
gent violation shall be mitigated as follows: 

(a) For revenue-loss violations, to an amount ranging from a 
maximum of two and one-half times the loss of revenue to a maxi- 
mum of the lesser of the domestic value of the merchandise or four 
times the loss of revenue; 

(b) For non-revenue-loss violations, to an amount ranging from 25 
to 40 percent of the dutiable value of merchandise. 

(4) Violations Determined to be Negligent. Absent extraordinary 
factors justifying further relief, a penalty for a negligent violation 
shall be mitigated as follows: 

(a) For revenue-loss violations, to an amount ranging from a 
minimum of one-half the loss of revenue to a maximum of the 
lesser of the domestic value of the merchandise or two times the 
loss of revenue. 

(b) For non-revenue-loss violations, to an amount ranging from 
five to 20 percent of the dutiable value of the merchandise. 

(5) Cancellation of Claim. The district director shall cancel a 
claim for monetary penalty whenever it is determined that an es- 
sential element of the violation has not been established by the 
available evidence. 

(6) Remission of Claim. If, following consultation with the region- 
al counsel, the district director determines by clear and convincing 
evidence that the statute of limitations would be available as a de- 
fense to enforcement of a claim for monetary penalty, then the dis- 
trict director shall remit such claim. If the district director believes 
that a claim for monetary penalty should be remitted for a reason 
not set forth in these guidelines, he shall first obtain approval from 
the Chief, Commercial Fraud and Negligence Penalties Branch, 
Headquarters, Customs Service. 

(E) Prior Disclosure; Disposition of Cases. (1) In non-revenue-loss 
cases and potential-revenue loss cases involving a prior disclosure 
where the degree of culpability is determined to be negligence or 
gross negligence, the claim for monetary penalty is to be remitted 
in full. 

(2) In non-revenue-loss cases involving a prior disclosure where 
the degree of culpability is determined to be fraud, the claim for 
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monetary penalty shall be equal to ten percent of the dutiable 
value of the merchandise. There shall be no further mitigation in 
the absence of extraordinary factors. 

(3) In actual-revenue-loss cases involving a prior disclosure where 
the degree of culpability is determined to be negligence or gross 
negligence, the claim for monetary penalty shall be equal to the in- 
terest computed from the date of liquidation on the amount of the 
actual loss of revenue resulting from the violation. 

(4) In revenue-loss cases involving a prior disclosure where the 
degree of culpability is determined to be fraud, the claim for mone- 
tary penalty shall be equal to 100 percent of the total actual and 
potential loss of revenue resulting from the violation. 

(F) Mitigating Factors. The following factors shall be considered 
in mitigation of the penalty, provided that sufficient evidence es- 
tablishes their existence. The list is not exclusive. 

(1) Contributory Customs Error. This factor includes misleading 
or erroneous advice given by a Customs official only if it appears 
that the violator reasonably relied upon the information. If the 
claimed erroneous advice was not given in writing, the violator has 
the burden of establishing this claim by a preponderance of the evi- 
dence. The concepts of comparative negligence may be utilized in 
determining the weight to be assigned to this factor. 

(2) Cooperation with the Investigation. In order to obtain the 
benefits of this factor, the violator must exhibit cooperation beyond 
that expected from a person under investigation for a Customs vio- 
lation. some examples of the cooperation contemplated include as- 
sisting Customs officers to an unusual degree in auditing the books 
and records of the violator, and assisting Customs in obtaining ad- 
ditional information relating to the subject violation or other viola- 
tions. Merely providing the books and records of the violator may 
not be considered cooperation justifying mitigation. 

(3) Immediate Remedial Action. This factor includes the payment 
of the actual loss of duties prior to the issuance of a penalty notice 
and within 30 days of the determination of the duties owed. In cer- 
tain extreme circumstances, this factor may include the removal of 
an offending employee. The correction of organizational or proce- 
dural defects will not be considered a mitigating factor. It is expect- 
ed that any importer or other involved individual will seek to 
remove or change any condition which contributed to the existence 
of a violation. 

(4) Inexperience in Importing. Inexperience is a factor only if it 
contributes to the violation and the violation is not due to fraud or 
gross negligence. 

(5) Prior Good Record. For the violator to benefit from this factor, 
the violation must have occurred as a result of negligence or gross 
negligence, and the violator must be able to show a consistent pat- 
tern of importations without violation of section 592, or any other 
statute prohibiting false or fraudulent importation practices. 
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(G) Aggravating Factors. Certain factors may be determined to be 
aggravating factors in arriving at the final mitigated penalty deci- 
sion. Examples of aggravating factors include obstructing the inves- 
tigation, withholding evidence, providing misleading information 
concerning the violation, and prior substantive violations of section 
592 for which a final administrative finding of culpability has been 
made. 

(H) Extraordinary Factors Justifying Further Relief. (1) The four 
factors specified below may be considered in connection with fur- 
ther relief. Such relief may be accorded for extraordinary factors 
not specified below only upon the concurrence of the Chief, Com- 
mercial Fraud and Negligence Penalties Branch, Headquarters. 

(a) Inability to obtain jurisdiction over the violator or inability to 
enforce a judgment against the violator. 

(b) Inability to Pay the Mitigated Penalty. The party claiming the 
existence of this factor must present documentary evidence in sup- 
port thereof, i.e., copies of income tax returns, current financial 
statements, and independent audit reports. 

(c) Extraordinary Expenses. This factor may include such ex- 
penses as those incurred in providing one-time computer runs 
solely for submission to Customs to aid it in analyzing a case in- 
volving an unusual number of entries, with each entry involving 
several factors, i.e., violations involving item 807, Tariff Schedules 
of the United States. Usual accounting and legal expenses (both 
general and Customs), or the cost incurred in instituting remedial 
action would not be considered extraordinary expenses. 

(d) Customs Knowledge. Additional relief will be granted if it is 
determined that Customs had actual knowledge of a violation and 
failed to inform the violator so that it could have taken earlier cor- 
rective action. In such cases, if a penalty is to be assessed involving 
repeated violations of the same kind, and if it is determined that 
the violations were not the result of fraud, the maximum penalty 
amount for violations occurring after the date on which actual 
knowledge was obtained by Customs will be limited to the lesser of 
two times the loss of revenue or five percent of dutiable value if 
the continuing violations were the result of gross negligence, or the 
lesser of one time the loss of revenue or two percent of dutiable 
value if the violations were the result of negligence. This factor 
shall not be applicable when a substantial delay in the investiga- 
tion is attributable to the violator. 

(2) Providing Evidence or Information concerning the Violation. 
Additional relief will be granted if a person discloses the circum- 
stances of a violation by providing evidence or information which is 
not in Customs possession or knowledge and/or which had not been 
requested by a Customs officer, although the disclosure does not 
meet the requirements for a prior disclosure in section 162.74, Cus- 
toms Regulations (19 CFR 162.74). If the appropriate Customs offi- 
cer is satisfied that the disclosure was made before, or without 
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knowledge of, the commencement of a formal investigation, the 
maximum mitigated penalty for the disclosed violation will be lim- 
ited as follows: 

(a) In the case of fraudulent violations, two times the loss of reve- 
nue or, if the violation did not result in a loss of revenue, 20 per- 
cent of the dutiable value of the merchandise; 

(b) In the case of grossly negligent violations, one-half of the loss 
of revenue or, if the violation did not result in a loss of revenue, 
five percent of the dutiable value of the merchandise; 

(c) In the case of negligent violations, one-quarter of the loss of 
revenue or, if the violation did not result in a loss of revenue, two 
and one-half percent of the dutiable value of the merchandise. 

(I) Customhouse Brokers. A customhouse broker shall be subject 
to the above guidelines only if he is determined to have (1) commit- 
ted a fraudulent or grossly negligent violation; or (2) committed a 
negligent violation and shared in the financial benefits of the viola- 
tion to an extent over and above the prevailing brokerage fees. If 
the broker committed a negligent violation without sharing in the 
financial benefits over and above the prevailing brokerage fees, the 
penalty should be mitigated to a flat sum not to exceed $250. A 
broker is not negligent if he acts with reasonable care (as measured 
by the prevailing standards of the profession) in the preparation 
and presentation of the entry or the entry summary, and reason- 
ably relies on the information or documents supplied to him by the 
actual owner, consignee, shipper, or their agent. 

(J) Arriving Travelers. (1) Liability. Assessment of penalties and 
determination of degrees of culpability for violations by an arriving 
traveler must be determined in accordance with the above guide- 
lines. 

(2) Limitations on Liability. (a) In the absence of a referral for 
criminal prosecution, monetary penalties assessed in the case of a 
first-offense, non-commercial, fraudulent violation by an arriving 
traveler will generally be limited to an amount ranging from a 
minimum of three times the loss of revenue to a maximum of five 
times the loss of revenue, provided the loss of revenue is also paid. 

(b) No penalty cases shall be initiated against an arriving travel- 
er if the violation is not fraudulent, the loss of revenue is $100 or 
less, and there are no prior violations of section 592 or other stat- 
utes prohibiting false or fraudulent importation practices. How- 
ever, all lawful duties shall be collected. 

(K) Violations of Laws Administered by Other Federal Agencies. 
Violations of laws administered by other federal agencies (such as 
Foreign Assets Control, Agriculture, Fish and Wildlife) should be 
referred to the appropriate agency for its recommendation. Such 
recommendation, if promptly tendered, will be given due considera- 
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tion, and may be followed provided the recommendation would not 
result in a disposition inconsistent with these guidelines. 
WILLIAM VON RAAB, 
Commissioner of Customs. 


Approved: October 15, 1982. 
JOHN M. WALKER, JR., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, November 3, 1982 (47 FR 49853)] 
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Before Markey, Chief Judge, FRIEDMAN, Ricu, Davis, BALDWIN, KASHIWA, BEN- 
NETT, MILLER, SMITH, and Nigs, Circuit Judges. 


Markey, Chief Judge. 

This appeal is the first to be heard, and this opinion the first to 
be published, by the United States Court of Appeals for the Federal 
Circuit, established October 1, 1982 by the Federal Courts Improve- 
ment Act of 1982, Pub. L. No. 97-164, 96 Stat. 25. 

The court sits in banc to consider what case law, if any, may ap- 
propriately serve as established precedent. We hold that the hold- 
ings of our predecessor courts, the United States Court of Claims 
and the United States Court of Customs and Patent Appeals, an- 
nounced by those courts before the close of business September 30, 
1982, shall be binding as precedent in this court. 

Respecting the merits, South Corporation (South) and Seal Fleet, 
Inc. (Seal) appeal from a judgment of the United States Court of 
International Trade (Edward D. Re, Chief Judge), upholding the 
imposition of foreign repair duties under 19 U.S.C. § 1466(a).' We 
affirm that judgment. 


‘That section provides in pertinent part: 

§ 1466. Equipment and repairs of vessels (a) Vessels subject to duty; penalties. The equipments, or any 
part thereof, including boats, purchased for, or the repair parts or matecials to be used, or the expenses of 
repairs made in a foreign country upon a vessel documented under the laws of the United States to engage 
in the foreign or coasting trade, or a vessel intended to be employed in such trade, shall, on the first arrival 
of such vessel in any port of the United States, be liable to entry and the payment of an ad valorem duty of 
50 per centum on the cost thereof in such foreign country 
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BACKGROUND 


The parties stipulated that the involved vessels were at all mate- 
rial times: (a) engaged exclusively in oceanographic research and 
intended solely for that purpose; and (b) designed and used primar- 
ily for purposes other than transporting passengers or property in 
the foreign or coasting trade. 

South’s vessel M/V North Seal departed the United States on 
July 18, 1972 and was on a foreign voyage until its return to the 
United States on December 23, 1972. Repairs costing $98.40 were 
made on December 2, 1972 at Montego Bay, Jamaica. Duty of 
$49.20 was assessed and paid under § 1466(a). 

Seal’s vessel M/V Atlantic Seal departed the United States in 
December 1970. Repairs were made on December 29, 1970 and on 
January 2, January 22, and February 9, 1971, all at Ancona, Italy, 
at a total cost of $3,274.10. Duty totalling $1,637.05 was assessed 
and paid under § 1466(a). 

South and Seal timely protested the duties. When Customs over- 
ruled the protests, South and Seal each filed an action for refund 
in the United States Court of International Trade. The court con- 
solidated the causes and, holding that the repair duties were prop- 
erly assessed and imposed, dismissed the consolidated action. 


ISSUE 


The sole issue on the merits is whether error occurred in uphold- 
ing imposition of repair duties under 19 U.S.C. § 1466(a). 


OPINION 


I. Choice of Governing Law. As a foundation for decision in this 
and subsequent cases in this court, we deem it fitting, necessary, 
and proper to adopt an established body of law as precedent. That 
body of law represented by the holdings of the Court of Claims and 
the Court of Customs and Patent Appeals announced before the 
close of business on September 30, 1982 is most applicable to the 
areas of law within the substantive jurisdiction of this new court. It 
is also most familiar to members of the bar. Accordingly, that body 
of law is herewith adopted by this court sitting in banc.? 

To proceed without precedent, deciding each legal principle 
anew, would for too long deprive the bar and the public of the sta- 
bility and predictability essential to the effort of a free society to 
live under a rule of law. As the Supreme Court said in Moragne v. 
States Marine Lines, Inc., 398 U.S. 375 (1970): 


*It is appropriate that the court adopt its substantive law precedents in a judicial decision accompanied by a 
published opinion. The Rules of the court are designed to provide procedural guidance and would be an inappro- 
priate locale in which to repose the jurisprudential bases of the court's future decisions 

The present adoption does not affect the power of this court, sitting in banc, to overrule an earlier holding 
with appropriate explication of the factors compelling removal of that holding as precedent. If conflict appears 
among precedents, in any field of law, it may be resolved by the court in banc in an appropriate case 
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Very weighty considerations underlie the principle that 
courts should not lightly overrule past decisions. Among these 
are the desirability that the law furnish a clear guide for the 
conduct of individuals, to enable them to plan their affairs 
with assurance against untoward surprise; the importance of 
furthering fair and expeditious adjudication by eliminating the 
need to relitigate every relevant proposition in every case; and 
the necessity of maintaining public faith in the judiciary as a 
source of impersonal and reasoned judgments. 


Id. at 403. 

The considerations listed by the Court as underlying restraint 
upon the power to overrule are applicable equally to the power to 
start afresh. An orderly administration of justice would not be 
aided by the latter course. For every panel of judges of this court to 
examine anew every issue presented would be a practice devoid of 
counterbalancing advantage. Such an alternative, “start from 
scratch” approach would entail years of delay in constructing a 
body of law worthy of description as the law of the circuit. We 
choose therefore to begin on a readily available and clearly identifi- 
able base, maintaining at the same time a controlled capacity for 
change when change is compelled. 

The adoption of precedents here announced continues the stabil- 
ity in those areas of the law previously within the jurisdiction of 
our predecessor courts. That jurisprudence was established in great 
part by judges now members of this court. The public and the bar 
have presumably structured their legal affairs in accordance with 
that jurisprudence. To abandon it at this stage would be to cast the 
court, the public, and the bar adrift on a sea of uncertainty. 

Other than that created by our predecessor courts, no body of 
law established by any other court or set of courts would appear a 
suitable candidate for adoption. No other such body would include 
all or as many of the areas of law with which this court will be 
dealing. In some areas new to this court, selection of one from 
many available bodies of law would require an immediate rush to 
resolution of numerous conflicts existing among them; yet resolu- 
tion of conflict, a major element in this court’s mission, requires 
not a one-shot selection but a careful, considered, cautious, and 
contemplative approach. 

As a court of nationwide geographic jurisdiction, created and 
chartered with the hope and intent that stability and uniformity 
would be achieved in all fields of law within its substantive juris- 
diction, we begin by adopting as a basic foundation the jurispru- 
dence of the two national courts which served not only as our pred- 
ecessors, but as outstanding contributors to the administration of 
justice for a combined total of 199 years, the Court of Claims and 
the Court of Customs and Patent Appeals. 

II. Imposition of Repair Duties under 19 U.S.C. § 1466(a). 19 
U.S.C. § 1466(a) imposes a duty on repairs performed in a foreign 
country upon vessels documented under our laws “to engage in the 
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foreign * * * trade” or “intended to be employed in such trade.” 
South and Seal concede that the present vessels are documented 
and are entitled to engage in trade, but contend that repairs to 
them are outside the scope of § 1466(a) because the phrase “to 
engage” means “for the purpose of engaging” and the vessels are 
not documented for that purpose. 

The argument rests on a misconstruction of the dichotomy in the 
statute. It is, moreover, in conflict with the statute’s legislative his- 
tory. 

Section 1466(a) plainly and unambiguously applies to repair of a 
vessel which is either documented to engage in trade or is intended 
to be employed in trade. South and Seal cite nothing in the legisla- 
tive history that would indicate a congressional intent that “docu- 
mented to engage” should be read as “documented for the purpose 
of engaging,” if the latter phrase has a meaning different from 
that appearing in the statute.* Nor is there anything in the record 
to indicate that the vessel owner’s individual “purpose” is in any 
manner relevant when a vessel is “documented to engage in 
foreign * * * trade.” 

Moreover, an argument based on an effort to rewrite the statu- 
tory phrase ‘“‘to engage” as “for the purpose of engaging” involves a 
disregard of the term “or” and the phrase “intended to be em- 
ployed in such trade” in the statute. The particular purpose or 
intent of the vessel owner is not a part of the present documenta- 
tion. That the owner of a vessel documented to engage in trade 
may elect not to so employ that vessel, or may never have intended 
so to employ it, is simply irrelevant. Intent appears in the statute 
only in relation to non-documented vessels. The statutory provision 
is not concerned with vessels that are neither documented nor in- 
tended to engage in trade. Thus application of the concept of in- 
tended use to repairs on vessels documented to engage in trade and 
to repairs on vessels not documented to engage in trade would 
inject a new category into the statute, i.e., vessels documented only 
to engage in trade but not intended to be so engaged. The plain 
language of the statute, however, spells out a dichotomy between 
vessels “documented to engage in trade’ (whatever may be the 
changeable purpose of the vessel owner) and vessels not document- 
ed but “intended to be employed” in trade. 

Thus, once it is established that a vessel is documented only to 
engage in trade, inquiry into whether that vessel is also actually 
engaged in trade, or is also intended to be employed or engaged in 
trade, or into the vessel owner’s purpose, is unnecessary and irrele- 
vant. Though courts may disregard a term’s literal meaning where 
it is evident that a special or limited meaning is necessary to effec- 
tuate the legislative intent, Malat v. Riddell, 383 U.S. 569, 571 


’The argument is viewable as an effort to substitute a synonym. An authorization obtained “to” do something 
is indistinguishable from an authorization obtained “for the purpose of’ doing the same thing. An intent not to 
do the thing authorized does not change the authorization. 
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(1966), there is no such or similar basis here for requiring a disre- 
gard of the disjunctive meaning of the statutory term “or” and the 
clear division it makes in the statute between a category of vessels 
documented to engage in trade and a category of vessels not docu- 
mented but intended to be employed in trade, or for requiring an 
application of the concept of intent or purpose to both the former 
and the latter categories. 

Construing the similar phrasing of Section 22(b) * of the Agricul- 
tural Adjustment Act in United States v. The Best Foods, Inc., 47 
CCPA 163 (1960), the Court of Customs and Patent Appeals, finding 
the language of that section unambiguous and in accord with the 
legislative history, concluded that there is ‘“‘no basis for construing 
the disjunctive ‘or’ in this statute as the conjunctive ‘and’.” Id. at 
169. The court held in that case therefore that Section 22(b) does 
not permit duities and quotas, just as we hold here that § 1466(a) 
does not permit the application of intent or purpose to trade-docu- 
mented and non-trade-documented vessels. 

Thus this case, turning as it does on an issue of statutory con- 
struction, is controlled by the interpretative approach of Best 
Foods, an earlier holding within the body of precedents adopted 
today. Though the court here sits in banc, and is thus positioned to 
overrule that holding, it perceives no reason so to do in this case. 

Beyond the plain meaning of the statutory phrase “documented 
to engage in the foreign * * * trade’, its legislative history makes 
clear the intent of Congress. In enacting § 1466(a) Congress sought 
to protect and encourage American ship repair facilities.* Imposing 
duties for foreign repairs upon vessels which are either documented 
to engage in foreign trade or are non-documented but nonetheless 
intended to engage in trade, is wholly consistent with that intent. 
Thus, imposition of duties on repair of the vessels here involved, 
which are documented but not intended to be employed in trade is 
fully consistent with the purpose of the statute. 

The registration, i.e., documentation, of a vessel is not compul- 
sory. Properly documented American vessels are accorded benefits 
not otherwise available, 46 U.S.C. § 221, but exemption from 
repair duties is not one of those benefits. South and Seal elected to 
document their vessels and thereby to acquire the benefits of docu- 
mentation. An interpretation of the statute that would enable 
avoidance of repair duties payable by owners of documented vessels 


*Section 22(b) provides in pertinent part: 

Sec. 22(b) If, on the basis of such investigation and report to him of findings and recommendations made 
in connection therewith, the President finds the existence of such facts, he shall by proclamation impose 
such fees * * * of 50 percentum ad valorem or such quantitative limitations * * * 

* See Senate Hearings on H.R. 2667, 71st Cong., Ist Sess., Vol. XVII at 537-46 (1929); s. Rep. No. 37, 71st Cong., 
Ist Sess. 72 (1929); S. Rep. No. 91-1474, 91st Cong., 2d Sess. (1970), reprinted in U.S. Code Cong. & Ad. News 
5910, 5912 

®§ 221 provides in pertinent part 

§ 221. Vessels of United States and officers defined; officers to be citizens. 

Vessels registered pursuant to law and no others, except such as shall be duly qualified according to law 
for carrying on the coasting or fishing trade, shall be deemed vessels of the United States, and entitled to 
the benefits and privileges appertaining to such vessels. . . 
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would impermissibly expand the range of benefits provided for in 
§ 221. 

South and Seal rely on Corpus Company v. United States, 350 F. 
Supp. 1397 (1972), appeal dismissed, 60 CCPA 185 (1973), wherein 
the Customs Court (now the Court of International Trade), in ap- 
plying § 1466 to documented oceanographic research vessels, said: 


Where a vessel does not engage in trade, is not intended to 
engage in trade, and indeed is physically incapable of engaging 
in trade, its repairs are not dutiable under Section 466. 
350 F. Supp. at 1402. 

Corpus Company does not, of course, constitute precedent in this 
court. Whatever may have been the merits of the decision there 
rendered, the court in that case was construing § 1466 as it existed 
before the addition thereto of subsection (e) in January 1971.7 The 
present case involves repairs made after that date. In a more 
recent case, Elizabeth River Terminals v. United States, 509 F. 
Supp. 512 (1981), the Court of International Trade reexamined 
Corpus Company in light of the 1971 amendment and rejected the 
view that documented vessels which do not engage in trade are 
never dutiable under § 1466(a), pointing out that a contrary inter- 
pretation would violate rules of statutory interpretation. Chief 
Judge Re found the reasoning of Elizabeth River equally applicable 
to the present case and described as incorrect what he viewed as 
dicta in Corpus Company relating to the import of subsection (e)’s 
legislative history. 

Moreover, enactment of § 1466(e) in 1971 manifested Congress’ 
understanding that repairs to oceanographic vessels were subject to 
duty under § 1466(a). S. Rep. No. 91-1474, 91st Cong., 2d Sess. 
(1970), reprinted in U.S. Code Cong. & Ad. News 5910, 5911, outlin- 
ing the purposes of subsection (e), expressly included oceanographic 
vessels within the class of special service vessels intended to be 
exempt from repair duties if the length of absence from the United 
States and elapsed time before repair criteria of § 1466(e) are satis- 
fied:§ 


EXPLANATION OF COMMITTEE AMENDMENT 


[T]he committee agrees with a recommendation of the Treas- 
ury Department that the relief from tariffs provided by this 
bill should be extended to noncargo carrying “special purpose” 
vessels. 


* * * * * # * 


7§ 1465(e) provides: 

(e) Vessels used primarily for purposes other than transporting passengers or property in the foreign or 
coasting trade. In the case of any vessel designed and u: primarily for purposes other than transporting 
passengers or property in the foreign or coasting trade which arrives in a port of the United States two 
years or more after its last departure from a port of the United States, the duties imposed by this section 
shall apply only with respect to (1) fish nets and netting, and (2) other equipments, and parts thereof, and 
repair parts and materials eo or repairs made, during the first six months after the last departure 


of such vessel from a port of the United States. 
®South and Seal concede that those criteria are not satisfied with respect to the repairs involved in this case. 
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This amendment is intended to relieve from a 50-percent ad 
valorem tax on the value of repairs made, and equipment pur- 
chased, in foreign countries, those American shrimp and other 
vessels which must be away from U.S. ports for extended peri- 
ods of time and which during the course of that time must 
make normal repairs * * *. Besides shrimp boats, the amend- 
ment would apply only to “special service vessels,’ such as 
barges, oil drilling vessels, oceanographic vessels * * *. [Italic 
ours] 


South and Seal argue that Congress’ understanding was based on 
mistake, and that the foregoing Senate Committee report merely 
reflects Congress’ adoption of a mistaken representation of the 
Treasury Department that oceanographic vessels were at that time 
subject to and required relief from payment of repair duties. The 
argument rests on two assumptions: (1) that Congress was unaware 
of earlier contrary holdings of the Court of International Trade; 
and (2) that Congress would necessarily have declined to exempt 
oceanographic vessels if it had been aware of those holdings. Be- 
cause this court does not sit to correct alleged “mistakes” of Con- 
gress, the argument, were it soundly based, would necessarily fail. 

The argument is not sound. It is true that at the time subsection 
(e) was under consideration, § 1466(a) had been construed by trial 
courts® as inapplicable to non-trading vessels. Congress, however, 
was certainly not bound to honor that construction. Assuming for 
the moment that Congress was unaware of those earlier court deci- 
sions, and that it adopted Treasury’s view in ignorance of them, it 
cannot be further assumed that Congress, if things had been other- 
wise, would have adopted the judicial view and rejected that of 
Treasury. 

As above indicated, correction of legislative mistakes, if mistake 
there be, is under our Constitution a matter left not to judicial but 
to legislative discretion, particularly where, as here, application of 
the statute as written does no violence to its clear legislative pur- 
pose. As the Court of International Trade recognized in Elizabeth 
River, supra, and in the present case, the amendment of the stat- 
ute, giving a limited exemption to certain vessels, clearly demon- 
strated that Congress’ purpose was to continue the dutiability of re- 
pairs to those vessels when the exemption criteria are not met. 

Moreover, adoption of South’s and Seal’s construction of 
§ 1466(a), under which repairs to their vessels could not under any 
circumstances have been dutiable in 1971, would impermissibly 
impute a useless act to Congress. That construction must therefore 
be viewed as unsound and rejected. See John B. Hewett Co. v. 
United States, 48 CCPA 24 (1960). If § 1466(a) would not have im- 
posed duties at any time for repairs to any non-trading vessel, 
there would have been no need in 1971 for exemption and Con- 


°In addition to Corpus Company, supra, South and Seal cite S. F. Bar Pilots Ass'n. v. United States, 64 Treas. 
Dec. 682, T.D. 46787 (Cust. Ct. 1933) and Standard Dredging Co. v. United States, 67 Treas. Dec. 239, T.D. 48136 
(Cust. Ct. 1936). ; 
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gress’ enactment of subsection (e) with its specific criteria must ac- 
cordingly have been an unnecessary and thus a useless act. Hence 
adoption of that construction would require a total disregard of the 
court’s function as described in Beaver Products Co. v. United 
States, 17 CCPA 434 (1930), accord, United States v. Corning Glass 
Works, 586 F. 2d 822 (CCPA 1978), i.e., to harmonize statutory tariff 
provisions in such manner as to preserve each provision and to 
achieve the legislature’s purpose. 

South and Seal seek to extend the holdings in United States v. 
Western Operating Corp., 35 CCPA 71 (1947), and United States v. 
American Whaling Co., 38 CCPA 164 (1951), in which recognition 
was given to the special statutory treatment of whaling vessels 
under R.S. § 4839 (46 U.S.C. 280). It was held that by virtue of that 
provision, whaling vessels were exempted from § 1466(a) regardless 
of documentation. Those decisions did no more than give effect to 
the express intent of Congress and cannot be read as precedent en- 
dorsing a general exemption for all non-trading vessels which hold 
documents entitling them to engage in foreign trade. 

Finally, South and Seal say the Oceanographic Research Vessels 
Act (ORVA), 46 U.S.C. §§ 441-445, specifically § 443'° (oceanograph- 
ic research vessels not deemed engaged in trade), removes those 
vessels from the ambit of § 1466. 

We disagree. Enacted to exempt research vessels from strict in- 
spection and personnel protection laws mandated for commercial 
crews, ORVA relates to safety and personnel matters. It has been 
repeatedly held that statutes and regulations involving non-tariff 
matters, such as public safety, have no bearing upon statutes in- 
volving the assessment and imposition of duties. United States v. 
Mercantil Distribuidora, 43 CCPA 111 (1956); International Spring 
Mfg. Co. v. United States, 496 F. Supp. 279 (Cust. Ct. 1980), aff'd, 
641 F.2d 875 (CCPA 1981); Pharmacia Laboratories v. United States, 
609 F.2d 491, 493 (CCPA 1979). Further, the argument rests on the 
fallacy that § 1466(a) applies only to repairs of documented vessels 
actually engaged in trade. Lastly, because ORVA was enacted six 
years before the addition of subsection (e) to § 1466, the foregoing 
discussion of the effect of that addition on interpretation of 
§ 1466(a) is equally applicable here, i.e., to hold that ORVA had 
exmpted repairs to oceanographic vessels would be to render the 
later enactment of subsection (e) a useless act. 


CONCLUSION 


Because: (a) the statute provides for imposition of duties on 
repair of vessels documented to engage in foreign trade; (b) the ves- 
sels of South and Seal are so documented; (c) engagement or in- 
tended employment as non-trading vessels are considerations inap- 

'©§ 443 provides 


§ 443. Vessel not engaged in trade or commerce. 
An oceanographic research vessel shall not be deemed to be engaged in trade or commerce 
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plicable to vessels so documented; (d) the vessels here involved do 
not meet the exemption criteria of § 1466(e); and (e) imposition of 
the present repair duties is consistent with the plain meaning of 
the statute and with its legislative history and purpose, the judg- 
ment appealed from must be and is affirmed. 
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Before RE, Chief Judge. 





DECISIONS OF THE U.S. COURT OF INTERNATIONAL TRADE 
Court No. 78-11-01931 


JEWELRY—CONSTRUCTED VALUE 


Plaintiff failed to bear burden of proving that Customs incorrect- 
ly determined amount to be included in constructed value for gen- 
eral expenses and profit. 


CONSTRUCTED VALUE—GENERAL EXPENSES AND PROFIT 


Amount to be included in constructed value for general expenses 
and profit should be equal to that usually reflected in sales of mer- 
chandise of the same general class or kind as the merchandise un- 
dergoing appraisement. Tariff Act of 19380, § 402(d)(2), as amended 
by the Customs Simplification Act of 1956, 19 U.S.C. 1401a(d) (1976) 
(repealed 1980). 


EvIDENCE—GENERAL EXPENSES AND PROFIT 


In determining the amount to be included in constructed value 
for general expenses and profit, only sales of merchandise of the 
same general class or kind made for export to the United States 
may be considered. Tariff Act of 1930, § 402(d)(2), as amended by 
the Customs Simplification Act of 1956, 19 U.S.C. 1401la(d) (1976) 
(repealed 1980). Cf. J. L. Wood v. United States, 62 CCPA 25, C.A.D. 
1139, 505 F.2d 1400 (1974). 


EVIDENCE—HEARSAY—CUSTOMS REPORT 


Reports of customs officers may, subject to the discretion of the 
trial judge, be admitted into evidence without regard to the report- 
ing officer’s availability to testify. 28 U.S.C. 2639(c); United States 
v. Gehrig, Hoban & Co., 54 CCPA 129, 138, C.A.D. 924 (1967). 


EVIDENCE—HEARSAY—BUSINESS RECORDS 


Witness who obtained records from a private corporation, of 
which he was not an officer or employee, for the sole purpose of 
submitting the documents in evidence, is not qualified to authenti- 
cate the documents as business records. Fed. R. Evid. 803(6); Tash- 
nizi v. L.N.S., 585 F.2d 781, 783 n. 1 (5th Cir. 1978). 


[Judgment for defendant.] 


(Decided October 26, 1982) 


Herbert K. Tom for plaintiff. 

J. Paul McGrath, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch (Jerry P. 
Wiskin at the trial and on the brief), for the defendant. 


Re, Chief Judge: The question presented in this action pertains 
to the “constructed values” of numerous articles of jewelry import- 
ed from Hong Kong by plaintiff, Diamax Hawaii, Ltd. The Customs 
Service appraised the jewerly in accordance with section 402(d) of 
the Tariff Act of 1930, as amended by the Customs Simplification 
Act of 1956, 19 U.S.C. 1401a(d) (1976) (repealed 1980), by adding the 
cost of fabrication and materials, plus 30% for general expenses 
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and profit. Plaintiff agrees that the values should be determined 
under this provision, but contends that the markup for general ex- 
penses and profit should be only 20%, an amount equal to the 
markup used to calculate the invoice prices of the goods. Plaintiff 
further asserts that, if the claimed values are found to be correct, 
many of the articles should be admitted free of duty under the 
Generalized System of Preferences (GSP). 

After a thorough consideration of the evidence adduced at trial 
and the arguments of the parties, the court concludes that plaintiff 
has failed to bear its burden of proof that the valuation by Customs 
is incorrect. 28 U.S.C. 2639. The valuation of the goods by Customs 
is, therefore, affirmed. Consequently, none of the goods qualifies for 
duty-free entry under the GSP. 

Plaintiff, Diamax Hawaii, Ltd., is a Hawaii corporation engaged 
in the business of importing and selling jewelry and semiprecious 
stones. The articles which are the subjects of this action were pur- 
chased by Diamax Hawaii during 1976 and 1977 from Diamax, Ltd., 
a Hong Kong corporation which manufactures and sells jewelry 
(Diamax Hong Kong). Diamax Hawaii is wholly owned by share- 
holders of Diamax Hong Kong, and the parties to this action agrees 
that, for the purpose of determining the customs value of the im- 
ported merchandise, the two corporations are related. 

At the trail, plaintiff called only one witness, Mr. Yuen Sang So, 
who testified with the aid of an interpreter. Mr. So, who is the 
president of Diamax Hawaii and the managing director of Diamax 
Hong Kong, testified that the invoice prices of the jewelry sold to 
Diamax Hawaii by Diamax Hong Kong were determined at the di- 
rection of the Diamax Hong Kong board of directors by adding to 
the cost of labor and materials 20 percent for general expenses and 
profit. No price negotiations took place, nor does Diamax Hong 
Kong publish any pricelists. Mr. So, however, testified that the 
same formula was used to calculate the prices of all jewelry sold by 
Diamax Hong Kong to any of its customers. Mr. So further testified 
that the 20 percent figure used by Diamax Hong Kong to cover 
general expenses and profit reflected the prevailing pricing prac- 
tice in the Hong Kong jewelry trade. 

During the course of Mr. So’s testimony, plaintiff sought to intro- 
duce into evidence certain documents through which it hoped to 
prove that the markup reflected in the invoice prices of the import- 
ed goods approximated the usual markup reflected in the wholesale 
prices of jewelry manufactured in Hong Kong for export to the 
United States. One exhibit consisted of an invoice and chart relat- 
ed to a sale of jewelry made by Diamax Hong Kong. Mr. So testi- 
fied chat the documents were prepared in the normal course of 
business, but he could not identify the party to whom the jewelry 
was sold. Defendant objected to the admission of the exhibit into 
evidence on grounds of relevancy. Citing J. L. Wood v. United 
States, 62 CCPA 25, C.A.D. 1139, 505 F.2d 1400 (1974), defendant 
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argued that the documents were irrelevant because, in applying 
the tariff laws of the United States, only sales of merchandise of 
the same general class or kind for export to the United States may 
be considered. The objection was sustained. 

Two other exhibits consisted of various invoices which Mr. So in- 
dicated he had obtained from an officer of the Chung Hing Jewel- 
lery Company of Hong Kong. The invoices were allegedly generated 
by an actual sale of jewelry by Chung Hing to a company in San 
Francisco, California. Plaintiff asserted that the invoices were com- 
petent evidence of the usual markup of jewelry manufactured in 
Hong Kong for export to the United States. 

Defendant objected to the admission of the Chung Hing invoices 
into evidence, alleging that they constituted hearsay evidence not 
within any of the recognized exceptions to the hearsay rule. Since 
the witness, Mr. So, was not a proper custodian of these records, 
and plaintiff did not establish the unavailability of a proper custo- 
dian or the existence of circumstantial guaranteees of trustworthi- 
ness, the court sustained defendant’s objections, Fed. R. Evid. 
803(6), 803(24), 804(b)(5). See Tashnizi v. ILN.S., 585 F.2d 781, 783 n.1 
(5th Cir. 1978) (government attorney who obtained letter from pri- 
vate corporation for the limited and temporary use of submitting it 
in evidence is not a witness qualified to authenticate the document 
as a business record). 

Plaintiff also submitted exhibit 4, a document used by Diamax 
Hong Kong to calculate the prices of the goods which are the sub- 
jects of this action. This exhibit was properly authenticated and ad- 
mitted into evidence. 

In support of Customs’ determination of the constructed value of 
the jewelry, the defendant offered the results of a foreign investiga- 
tion conducted by the United States Customs Representative in 
Hong Kong. The investigative report, which was admitted into evi- 
dence pursuant to 28 U.S.C. 2639(c), indicates that other Hong 
Kong jewelry manufacturers, who produced and sold jewelry simi- 
lar to that manufactured by Diamax Hong Kong, usually set their 
prices by adding to the base cost of the jewelry 25 percent to 30 
percent for general expenses and profit. The report also disclosed 
that, in 1976, Diamax Hong Kong’s expenses were approximately 
25 percent of total sales. 

Under the Tariff Act of 1930, as it existed at the time of these 
importations, constructed value was determined by adding the cost 
of materials and fabrication, plus an amount for general expenses 
and profit, plus the cost of all containers and coverings. Tariff Act 
of 1930, § 402(d), as amended, 19 U.S.C. 1401la(d) (1976) (repealed 
1980). Since, in this case, the parties agree that the proper basis of 
appraisement is constructed value, and the costs of fabrication, ma- 
terials and containers are not disputed, the only question before 
the court is whether Customs correctly determined the amount to 
be included for general expenses and profit. By virtue of the statu- 
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tory presumption of correctness, plaintiff bears the burden of prov- 
ing that the determination by Customs was incorrect. 28 U.S.C. 
2639. 

Section 402(d)(2) of the Tariff Act states that, in determining con- 
structed value, the amount to be included for general expenses and 
profit should be: 


Equal to that usually reflected in sales of merchandise of the 
same general class or kind as the merchandise undergoing ap- 
praisement which are made by producers in the country of ex- 
portation, in the usual wholesale quantities and in the ordi- 
nary course of trade, for shipment to the United States; 


The question presented, therefore, is whether plaintiff has borne 
its burden of proof that the 30 percent figure, used by Customs for 
general expenses and profit, is inconsistent with the usual practice 
of Hong Kong jewelry manufacturers when setting the wholesale 
prices of goods for export to the United States. Since plaintiff did 
not succeed in bearing its burden of proof, the valuation of Cus- 
toms must be affirmed. 

The only evidence supporting plaintiff's contention is the testi- 
mony of Mr. So, an officer of plaintiff corporation, and the calcula- 
tion sheet prepared by Diamax Hong Kong, a corporation closely 
related to plaintiff corporation. While this is some evidence of the 
pricing practices of Hong Kong jewelry manufacturers, evidence of 
the pricing scheme used by a single manufacturer is not sufficient 
to establish the pricing practices of Hong Kong jewelry merchants 
as a group. Mr. So’s testimony, which the court found unconvinc- 
ing, is clearly insufficient to overcome the presumption of correct- 
ness which attaches to the appraisement by Customs. Moreover, 
the evidence submitted by plaintiff is directly contradicted by the 
contents of the report of investigation which defendant placed in 
evidence. 

In its post-trial brief, plaintiff questions the ruling of the court 
which excluded from evidence the Chung Hing invoices, as well as 
the ruling which allowed into evidence Customs’ report of investi- 
gation. ' 

Except as otherwise provided by law or by the rules of the court, 
the Federal Rules of Evidence apply to all civil actions in the Court 
of International Trade. 28 U.S.C. 2641l(a). Plaintiff correctly ob- 
serves that both the Chung Hing invoices and the customs report 
constitute hearsay evidence, i.e., they are out of court statements 
offered to prove the truth of the matter asserted. See Fed. R. Evid. 
801(c). Neither exhibit is admissible in evidence unless it falls 
within one of the exceptions to the hearsay rule provided by the 
Federal Rules of Evidence or by “Act of Congress.’ Fed. R. Evid. 
802. 

The customs report, though subject to the hearsay rule, is admis- 
sible into evidence under an exception established by an act of Con- 
gress, 28 U.S.C. 2639(c). That section provides: 





DECISIONS OF THE U.S. COURT OF INTERNATIONAL TRADE 


(c) Where the value of merchandise or any of its components 


is in issue in any civil action in the Court of International 
Trade— 

(1) Reports or depositions of consuls, customs officers, and 
other officers of the United States, and depositions and affi- 
davits of other persons whose attendance cannot reasonably 
be had, may be admitted into evidence when served upon the 
opposing party as precribed by the rules of the court; 


This provision has been interpreted te mean that, subject to the 
discretion of the trial judge, reports of customs officers may be ad- 
mitted into evidence without regard to the reporting officer’s avail- 
ability to testify. United States v. Gehrig, Hoban & Co., 54 CCPA 
129, 138, C.A.D. 924 (1967). The expression “whose attendance 
cannot reasonably be had” does not qualify the reference to cus- 
toms agents. Jd. The court, in the present case, having no reason to 
doubt the authenticity, reliability or veracity of the customs report, 
thus properly admitted the document into evidence. 

Application of the hearsay rule to plaintiif’s exhibits, the Chung 
Hing invoices, resulted in their exclusion from evidence. The docu- 
ments were plainly hearsay, and plaintiff was unable to demon- 
strate, either at trial or in its post-trial brief, that they fell within 
any exception to the hearsay rule. The Chung Hing invoices were 
thus properly excluded from evidence. 

Since plaintiff did not bear its burden of proof, the appraised 
values are affirmed. 

Enter judgment accordingly. 


(Slip Op. 82-89) 


Bar BEA Truck LEASING Co., INc., BAR-MAR WAREHOUSE Co., 
INC., PLAINTIFFS v. UNITED STATES ET AL., DEFENDANTS 


BERNARD NEWMAN, Judge. 


Court No. 82-4-00582 


On Plaintiff Bar-Mar Warehouse Co., Inc. Application for 
Reconsideration 


[Application of Bar-Mar Warehouse Co., Inc. denied.] 


(Dated October 26, 1982) 


Fredric J. Gross, Esq., for Bar-Mar Warehouse Co., Inc. J. Paul McGrath, Assist- 
ant Attorney General, Joseph I. Liebman, Attorney in Charge, International Trade 
Field Office, Commercial Litigation Branch (John J. Mahon, Assistant Branch Di- 
rector, and Saul Davis, Esq.), for the defendants. 


BERNARD NEWMAN, Judge: Plaintiff Bar-Mar Warehouse Co., Inc. 
has moved for reconsideration of this Court’s order of September 
23, 1982, 4 CIT—, Slip Op. 82-80 (1982), denying Bar-Mar’s applica- 
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tion for an award of counsel fees and other expenses by a prevail- 
ing party in any civil action brought by or against the United 
States or any of its agencies pursuant to the Equal Access to Jus- 
tice Act, 28 U.S.C. § 2412(d). As pointed out on several occasions, 
this Court is fully familiar with the background of this litigation— 
and all its ramifications. It suffices to state here that Bar-Mar’s 
present application is totally lacking in merit; and accordingly the 
application is denied. 


(Slip Op. 82-90) 


CERAMICA REGIOMONTANA, S.A., PLAINTIFF v. UNITED STATES, ET 
AL., DEFENDANTS, TILE COUNCIL OF AMERICA, INC., INTERVENOR 


Before BERNARD NEWMAN, Judge. 


Court No. 82-6-00857 


On Defendants’ Motion for a Protective Order 


[Defendants’ motion for protective order granted. ] 
(Dated October 26, 1982) 
Stein Shostak Shostak & O’Hara (Irwin P. Altschuler and Steven P. Kersner, Esqs., 
of counsel), for the plaintiff. 
J. Paul McGrath, Assistant Attorney General, David M. Cohen, Director, Com- 
mercial Litigation Branch, and A. David Lafer, Esq., for the defendants. 


Howrey & Simon (Kevin P. O’Rourke, David C. Murchison and John F. Bruce, 
Esqs.), for the intervenor. 


BERNARD NEWMAN, Judge: Plaintiff challenges the final counter- 
vailing duty determination and order issued by the United States 
Department of Commerce on May 10, 1982 respecting importations 
of ceramic tile from Mexico (47 FR 20012). Defendants have moved 
under Rule 26(c) of the rules of this Court for a protective order 
covering certain classified documents included in the administra- 
tive record, which record was transmitted to the Court in connec- 
tion with this action. Asserting the state secrets privilege, defend- 
ants seek to preclude disclosure of the classified material in ques- 
tion ' predicated upon a declaration of Lionel H. Olmer, Under Sec- 
retary for International Trade for the United States Department of 
Commerce (ITA). 

Summarizing, Mr. Olmer’s declaration avers: 

During the course -of the countervailing duty investigation, the 
Mexican government submitted several documents to the ITA for 
which Mexico requested, and was granted by the ITA, “confiden- 


'The subject documents appear at the following pages of the administrative record: 237, 240, 242, 244-245, 258, 
275A-276, 277-278, 335a-cc, 336a-b, 337a-dddd, 338a-q, 460-465, 547-548a, 550-551 and 1697-1698. The docu- 
ments in question were submitted to the Commerce Department by the Mexican Government in response to the 
ITA’s initial and supplementary countervailing duty questionnaires. Nonconfidential summaries for the major- 
ity of the questionnaire responses were provided simultaneously by the government of Mexico and these sum- 
maries are part of the public administrative record 
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tial’ status in accordance with Executive Order No. 12,065 (E.O. 
12,065), dated June 28, 1978. These “confidential” documents are 
part of the administrative record in this case. Although E.O. 12,065 
does not require non-confidential summaries, the government of 
Mexico provided such summaries for the majority of the docu- 
ments. However, in the non-confidential summaries, Mexico expur- 
gated all material for which confidential treatment was requested. 

Continuing, Mr. Olmer opines that disclosure of the confidential 
foreign government information in these documents is likely to 
have a serious adverse effect on our bilateral foreign relations with 
Mexico, thereby causing identifiable damage to the national secu- 
rity of the United States; and further, that if any of the documents 
in question were ever disseminated, the ITA would be seriously im- 
peded from obtaining confidential foreign government information 
in future countervailing duty and antidumping investigations. 

Plaintiff did not respond to defendants’ motion, but the interve- 
nor has filed an opposition. For the reasons indicated hereinafter, 
defendants’ motion is granted. 

The privilege covering state secrets, encompassing matters whose 
disclosure would harm our national security or the international 
relations of the United States, is, of course, well established. See 
United States v. Reynolds, 345 U.S. 1 (1953); 8 Wigmore Evidence, 
§ 2378, p. 794 (1961). However, in the Court of International Trade 
such privilege may not be regarded as “absolute”, as urged by de- 


fendants, in light of 28 U.S.C. § 2641(b), which in pertinent part 
provides: 


The Court of International Trade may order that * * * any 
information provided to the United States by any foreign gov- 
ernment * * * may be disclosed to a party, its counsel, or any 
other person under such terms and conditions as the court 
may order. 


Although under the foregoing statute this Court is explicitly em- 
powered and was granted discretion to order the disclosure of any 
information provided to the United States by any foreign govern- 
ment, I have concluded that under the particular facts and circum- 
stances presented here, defendants’ assertion of the state secrets 
privilege should be sustained. 

In determining whether disclosure of particular documents 
should be ordered, due regard will be given to their ‘“‘confidential”’ 
classification as “foreign government information” pursuant to the 
substantive and procedural criteria of E.O. 12,065, under which the 
President “in order to balance the public’s interest in access to 
Government information with the need to protect certain national 
security information from disclosure” (43 FR 28949) provided for 
the classification of information, including information concerning 
foreign governments and foreign relations of the United States 
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(section 1-301), 48 FR 28951.? According to Section 1-302 of the Ex- 
ecutive Order, “[e]ven though information is determined to concern 
one or more of the [seven categories, including “foreign govern- 
ment information” in Section 1-303, it may not be classified unless 
an original classification authority also determines that its unau- 
thorized disclosure reasonably could be expected to cause at least 
identifiable damage to the national security.” Carlisle Tire & 
Rubber Co. v. United States Customs Service, 663 F.2d 210, 216 (D.C. 
Cir. 1980). Significantly, E.O. 12,065’s definition of “national secu- 
rity” embraces the “foreign relations of the United States”. E.O. 
12, 065, Section 6-104, 3 CFR 190, 204 (1981). 

Thus, we are faced here with the following significant factors in 
determining whether disclosure is appropriate: (1) The party sub- 
mitting the countervailing duty information to the ITA was a for- 
eign government (Mexico); (2) the Mexican government requested, 
understood and expected that its submissions would remain confi- 
dential; (3) the materials in question were classified by the United 
States Government as confidential “foreign government informa- 
tion” pursuant to E.O. 12,065; and (4) based upon the Government’s 
classification of the documents as “foreign government informa- 
tion” under E.O. 12,065, disclosure of the documents is presumed to 
cause at least identifiable damage to the national security (which 
latter term includes the foreign relations of the United States). 
E.O. 12,065, § 1-808. Moreover, the uncontradicted declaration of 
Under Secretary Olmer supports that presumption and advises the 
Court that the disclosure of the confidential information contained 
in the documents in question would have a serious adverse effect 
on our bilateral relations with Mexico. Substantial weight must be 
accorded to the considered judgment of the Under Secretary that 
the disclosure of the confidential material in contravention of as- 
surances of confidentiality would be prejudicial to our relations 
with Mexico. Carlisle Tire & Rubber Co. v. United States Customs 
Service, supra, at 216. 

Under the present facts and circumstances where the disputed 
documents were properly classified in conformance with the sub- 
stantive and procedural requirements of E.O. 12,065 following the 
explicit request of the Mexican government for confidential treat- 
ment, and in light of the E.O.’s section 1-303 presumption of identi- 
fiable damage to our international relations with Mexico (which 
has not been rebutted), the defendants have properly asserted the 
state secrets privilege. Unlike the circumstances in Republic Steel 
Corp. v. United States, 3 CIT—, Slip Op. 82-31, 538 F. Supp. 422 
(1982) wherein the Government’s conclusory assertions were held 
insufficient to show the applicability of the state secrets privilege, 


*On October 5, 1978 E.O. 12,065 was carried out by a directive of the Interagency Classification Review Com- 
mittee, Information Security Oversight Office (43 FR 46280). The Executive Order has been further implemented 
by the issuance of various guidelines and instructions by the Department of Commerce to ensure effective execu- 
tion of, and compliance with, the Order 





62 DECISIONS OF THE U.S. COURT OF INTERNATIONAL TRADE 


that privilege has been established in the instant case to the satis- 
faction of the Court. 

The short answer to the intervenor’s argument, that the expur- 
gated matters should not have been accorded the status of confi- 
dential foreign government information because of their business 
data content, is the following comment of the District Court in Car- 
lisle Tire & Rubber Co. v. United States Customs Service, 1 ITRD 
1891, 1897 (D.D.C. 1979): 


Protection of materials submitted in confidence by a foreign 
government may have an importance for national security and 
foreign relations wholly independent of the contents of the doc- 
uments. Unlike other types of the information subject to classi- 
fication, the status of foreign government information is deter- 
mined by the identity of the party that submits the informa- 
tion, and not the nature of the information itself. [Italic added.] 


Similarly here, the information supplied by the Mexican govern- 
ment in response to the ITA’s questionnaires directed to it, even if 
comprised of confidential business data, may have a significance 
for our foreign relations “wholly independent of the contents of the 
documents’. 

Additionally, as pointed up by the Court of Appeals in Carlisle 
Tire & Rubber Co., 663 F.2d at 219, n. 63: 


Carlisle argues, not unconvincingly, that foreign companies 
should not be able to convert their ordinary business infor- 
mation, for which they may request business confidential treat- 
ment under Exemption 4 [of the FOIA], into information enti- 
tled to national security confidential treatment under Exemp- 
tion 1 merely by channeling that information through a for- 
eign government. We cannot deny the possibility that cases 
may arise in which this is a legitimate concern. Carlisle did 
not present to the trial court, however, nor does it present to 
us on appeal, any prima facie proof that such subterfuge has 
taken place here. In the absence of such evidence, we cannot 
find that the district judge erred in granting summary judg- 
ment for Customs on Exemption 1 grounds. [Italic added.] 


Respecting the intervenor’s assertion of its need for the materials 
in question, intervenor merely articulates a general need for the 
materials to adequately present its view and positions as to the ap- 
propriate method of calculating the amount of the subsidy provided 
by the Government of Mexico through various programs. Such gen- 
eralized allegation of need is clearly insufficient to overcome de- 
fendants’ claim of a state secrets privilege. 

Finally, the intervenor’s belief that counsel for plaintiff has had 
access to the expurgated materials has not been established. The 
intervenor’s request, that defendants’ motion for a protective order 
be held in abeyance until “such highly relevant information has 
been received’, is denied. If it can later be shown that the materi- 
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als in question have been disclosed to plaintiff, intervenor may at 
that juncture take appropriate action. 

Accordingly, defendants’ claim of privilege is sustained; and their 
motion for a protective order pursuant to Rule 26(c) of the Rules of 
this Court is granted. 


(Slip Op. 82-91) 
Roses, INCORPORATED, PLAINTIFF, v. UNITED STATES, DEFENDANT 
Court No. 81-7-00857 


Before Rao, Judge. 


On Defendant’s Motion for a Stay and Plaintiff's Opposition 
Thereto 


[Motion denied.] 


(Dated October 27, 1982) 


Rao, Judge: This case is before the Court on defendant’s motion 
pursuant to Rule 62(a) (d) and (e) for a stay of the judgment of this 
Court entered April 29, 1982, Slip. Op. 82-29, pending resolution of 
the appeal filed by the defendant with the United States Court of 
Customs and Patent Appeals on June 2, 1982, 1982 (Appeal No. 82- 
27). 


The judgment of this court required the Commerce Department, 


International Trade Administration, to reinstate plaintiffs anti- 
dumping duty petition and to initiate the investigation mandated 
by the Tariff Act of 1930, as amended by the Trade Agreements 
Act of 1979, Section 732 (b) and (c), 19 U.S.C. 1673(a) (b) and (c) 
(hereinafter the Act). 

Defendant’s motion is based on its position that the status quo 
should be maintained pending the appeal and that the Internation- 
al Trade Administration should not be put to the expense of an in- 
vestigation since there is a likelihood that the defendant will pre- 
vail on the appeal. 

Plaintiff's opposition to the motion for a stay is predicated on its 
position that further delay of the antidumping investigation works 
to the detriment of the American rose growers, postponing even 
further their effort to obtain relief from what they deem the preda- 
tory activities of the Columbian rose growers. 

It is the opinion of this court that the stay should not be granted. 

The grant of a stay pending appeal is within the discretion of the 
trial court. In determining whether the interests of justice will be 
served by the grant of a stay, four factors are to be considered: 

(1) The likelihood that the movant will succeed on the appeal; 

(2) The irreparability of the injury to be suffered by the movant 
if the stay is denied; 

(3) The harm that other parties will suffer if the stay is granted; 
and 
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(4) The effect of the issuance of the stay on the public interest. 
Hayes v. City University of New York, 503 F. Supp. 946 (S.D.N.Y. 
1980), aff'd on other grounds, 648 F.2d 110 (2d Cir. 1981). 

These factors are considered infra. 

Considering the harm that the other party will suffer if the stay 
is granted, the balance of the equities is clearly with the plaintiff. 
It contends that delay in the investigation of its allegations of 
dumping of roses from Colombia delays further the possible dump- 
ing determination and the establishment of an antidumping duty 
rate. It alleges that the American rose growing industry has been 
injured and such injury will continue, and that the delay resulting 
from the grant of the stay works against its obtaining the relief 
from dumping provided by the Act. This court agrees. Plaintiff al- 
leged, in its petition, the elements necessary for an antidumping 
petition and the supporting data required by the Act. Until such 
time as movant conducts the investigation and, if, antidumping 
duty imposition is warranted, plaintiff remains exposed to contin- 
ued injury. 

The movant, on the other hand, will suffer little irreparable 
injury if the stay is denied. It will initiate an investigation in an 
antidumping matter utilizing a staff that has expertize in such 
matters. There has been no showing, by affidavit or otherwise, that 
this investigation will unduly burden the movant’s staff. Indeed, 
given the mandatory terms of the Act, that an antidumping inves- 
tigation shall be commerced when a sufficient petition supported 
by information reasonably available to the petitioner is filed, it is 
not unreasonable that delay be avoided. 

Consideration of the effect of the issuance of the stay on the 
public interest also results in the conclusion that the stay should 
not be granted. The public interest that is to be served in anti- 
dumping cases is to correct situations where merchandise is being 
imported at less than fair value with resultant injury to American 
industries and to give relief to injured American industries by way 
of increased duties to neutralize the harmful effects of the dumped 
imported merchandise. This public interest will be served by the 
initiation of the investigation ordered by this court to determine 
whether plaintiffs are indeed suffering the injury or potential 
injury complained of because of the dumping of roses from Colom- 
bia. 

The remaining factor, the likelihood that the movant will suc- 
ceed on the appeal, is more difficult of measurement. It requires 
this court to anticipate the actions of the Court of Appeals for the 
Federal Circuit [formerly the United States Court of Customs and 
Patent Appeals]. Therefore, based on the preponderance of the four 
factors to be considered and the interests of justice in this case, it 


is this court’s decision that the stay should not be granted. Accord- 
ingly, it is 
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ORDERED that defendant’s motion be, and the same hereby is 
denied, and the defendant is further 

ORDERED to comply with this court’s judgment of April 29, 1982 
forthwith. 


(Slip Op. 82-92) 


THE TIMKEN COMPANY, PLAINTIFF v. DONALD REGAN, INDIVIDUAL- 
LY AND AS SECRETARY OF THE TREASURY; WILLIAM VON RAAB, 
INDIVIDUALLY AND AS COMMISSIONER OF CUSTOMS; RICHARD R. 
ROSETTIE, INDIVIDUALLY AND AS Director, Duty ASSESSMENT D1- 
VISION, UNITED STATES CusSTOMS SERVICE; PETER F. GONZALEZ, 
INDIVIDUALLY AND AS District Director, UNITED States Cus- 
TOMS SERVICE; Mary Riccs, INDIVIDUALLY AND AS ImMpPpoRT SPE- 
CIALIST, ComMmopity TEAM No. 10, UNiTep States Customs 
SERVICE; MALCOLM BALDRIGE, INDIVIDUALLY AND AS SECRETARY 
OF COMMERCE; LIONEL H. OLMER, INDIVIDUALLY AND AS UNDER 
SECRETARY FOR INTERNATIONAL TRADE ADMINISTRATION, UNITED 
States DEPARTMENT OF COMMERCE; LARRY BrADy, INDIVIDUALLY 
AND AS ASSISTANT SECRETARY FOR INTERNATIONAL TRADE AD- 
MINISTRATION, UNITED STATES DEPARTMENT OF COMMERCE; GARY 
N. Horuick, INDIVIDUALLY AND AS Deputy ASSISTANT SECRE- 
TARY FOR IMPORT ADMINISTRATION, UNITED STATES DEPARTMENT 
OF COMMERCE; LEONARD M. SHAMBON, INDIVIDUALLY AND AS Dtr- 
RECTOR, OFFICE OF COMPLIANCE, INTERNATIONAL TRADE ADMINIS- 
TRATION, UNITED STATES DEPARTMENT OF COMMERCE; FRANK 
BRENNAN, INDIVIDUALLY AND AS DIRECTOR, ANTIDUMPING ORDER 
CoMPLIANCE DIVISION, INTERNATIONAL TRADE ADMINISTRATION, 
UnitTEepD STATES DEPARTMENT OF COMMERCE; J. LINNEA BUCHER, 
INDIVIDUALLY AND AS COMPLIANCE OFFICER, ANTIDUMPING 
ORDER COMPLIANCE Division, INTERNATIONAL TRADE ADMINIS- 
TRATION, UNITED STATES DEPARTMENT OF COMMERCE, DEFEND- 
ANTs and NTN BEARING CORPORATION OF AMERICA, INTERVENOR 


Court No. 81-12-01749 
Before MALETz, Judge. 


Opinion and Order 


(Dated October 27, 1982) 


Eugene L. Stewart and Daniel G. Rooney for the plaintiff. 

J. Paul McGrath, Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch (Velta A. Melnbrencis on the brief), for the defendants. 

Barnes, Richardson & Colburn (Robert E. Burke and Mark S. Zolno on the brief) 
for intervenor NTN Bearing Corporation of America. 


MALEtTz, Judge: Plaintiff has filed a complaint alleging that the 
United States Customs Service unlawfully liquidated entries of ta- 
pered roller bearings subject to an antidumping duty order. It 
seeks declaratory, mandatory and injunctive relief, as well as 
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money damages from the various Government defendants. The 
matter comes before the court on (1) defendants’ and intervenor’s 
motions to dismiss counts five and six of the complaint; (1) cross- 
motions by the parties for summary judgment on counts one 
through four of the complaint; and (3) defendants’ motion for par- 
tial suspension of the action pending resolution of a companion 
case filed in this court, The Timken Co. v. Baldrige, et al., No. 82- 
6-00890. 


BACKGROUND 


Plaintiff The Timken Company (Timken) is an American manu- 
facturer of tapered roller bearings (roller bearings). Named as de- 
fendants are twelve Commerce and Treasury Department employ- 
ees who are being sued in their official and individual capacities. 
Intervenor NTN Bearing Corporation of America (NBCA) is the 
American sales subsidiary of NTN Toyo Bearing Co., Ltd. (NTN), a 
Japanese manufacturer of roller bearings. 

In 1973 Timken filed an antidumping complaint with the Secre- 
tary of the Treasury, following which the Secretary determined 
that Japanese-manufactured roller bearings from four firms (in- 
cluding NTN) were being sold at less than fair value. The United 
States International Trade Commission issued an industry injury 
determination in 1975. On August 18, 1976, Treasury published a 
finding of dumping covering certain roller bearings from Japan. 

On January 30, 1979, pursuant to section 516(a) of the Tariff Act 
of 1930, as amended, 19 U.S.C. § 1516(a) (1976), Timken filed three 
American manufacturer petitions with the Customs Service. One 
was to ascertain the amount of antidumping duties being assessed. 
Another contended that antidumping duties were not being as- 
sessed on roller bearings from Japan. The third asserted that the 
appraised values for the roller bearings were too low. Following a 
letter from the International Trade Administration of the Depart- 
ment of Commerce (ITA), Treasury’s successor, advising what the 
amount of antidumping duty was and that no further action would 
be taken on its petitions, on May 9, 1980 Timken filed a Notice of 
Desire to Contest the determination of the amount of antidumping 
duties to be assessed. 

Later, by letter dated June 24, 1980, the Customs Service notified 
Timken that no appraised value existed for the roller bearings and 
that no liquidation of NTN’s entries has occurred since at least 
1972. Based in part on this letter Timken withdrew its Notice of 
Desire to Contest. It was later discovered that the Customs Service 
was in error in its June 24, 1980 letter. In fact, the Customs Service 
had issued lists (referred to as “master lists” by the parties) on 
April 13 and May 14, 1979, covering 370 entries of roller bearings 
for the period April 1, 1974 through March 31, 1978. Those master 
lists directed that NTN roller bearings be appraised and liquidated 
free of antidumping duty liability. Shortly thereafter, on June 28, 
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1979, the Customs Service appraised and liquidated 98 of the 370 
entries. Liquidation of the 272 remaining entries was suspended 
pending resolution of an appraisement dispute. These 272 entries 
were eventually liquidated by Customs beginning in February 1981 
and continuing thereafter. 

With the enactment of the Trade Agreement Act of 1979 several 
of the administrative functions being performed by the Treasury 
Department were transferred to the Commerce Department. Aware 
of this impending transfer, on August 11 and November 25, 1980 
Customs Service headquarters directed all Customs officers to sus- 
pend all liquidations of entries covered by a pre-1980 master list 
until further notice. A follow-up reminder was issued on March 25, 
1981. The ostensible reason for the suspension was to give the Com- 
merce Department an opportunity to determine whether pre-Trade 
Agreements Act entries would be subject to administrative review 
under section 75l(a) of that Act. Thus, whether through inadver- 
tence or mistake it is undisputed that the liquidation beginning in 
February 1981 of the 272 pre-April 1978 entries took place contrary 
to internal Customs Service instructions. 

These facts describe the relevant events affecting roller bearings 
entered prior to April 1, 1978. As for entries after April 1978, a 
master list was issued on December 11, 1980 (approximately 1 year 
after the effective date of the Trade Agreements Act of 1979) cover- 
ing roller bearing entries from April 1, 1978 through August 30, 
1979. Despite instructions from Customs Service headquarters that 


use of the master list and resulting liquidations should be suspend- 
ed until further notice, 186 NTN roller bearing entries were never- 
theless liquidated. 


THE COMPLAINT 


Against this background, Timken filed a six-count complaint. 
Count one seeks a declaration that all roller bearing entries unli- 
quidated as of January 1, 1980 are subject to administrative review 
under section 751(a) of the Trade Agreements Act of 1979, 19 U.S.C. 
§ 1675(a), and that all liquidations of roller bearings since January 
1, 1980 are void because not submitted to section 751(a) review. 

Count two seeks to enjoin the ongoing liquidation of roller bear- 
ing entries imported and sold by NBCA from April 1, 1978 through 
November 14, 1979 until after the section 751l(a) review is complet- 
ed. Since the filing of the complaint the administrative review has 
been completed and is the subject of judicial review in a companion 
case, The Timken Co. v. Baldrige. 

Count three seeks a declaration that the liquidations during 1979 
of entries imported by NBCA after April 1, 1978 were unlawful (1) 
because they were contrary to Customs Service instructions and (2) 
because the entries were not submitted to section 751l(a) review. 

Count four seeks a declaration that all liquidations since August 
1980 of pre-April 1978 entries are null and void (1) because they 
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were contrary to Customs Service instructions and (2) because the 
entries were not submitted to section 751 review. 

Count five seeks a declaration that the liquidation of pre-April 
1978 entries during 1979 is null and void (1) because Timken detri- 
mentally relied on information from the Customs Service that such 
liquidations had not taken place when in fact they had and (2) be- 
cause these entries were not submitted to section 751 review. 

Counts one, three, four and five also request a mandate ordering 
the Customs Service to return all the complained of liquidations to 
suspended status. 

Finally, count six requests monetary relief, together with attor- 
neys’ fees and costs, to compensate Timken for damages allegedly 
resulting from these liquidations. 


OPINION 


I 


We consider first Timken’s request for declaratory and equitable 
relief to set aside the liquidation of roller bearing entries prior to 
April 1, 1978. It advances three grounds for such relief. First, 
Timken argues that it would have been able to obtain meaningful 
administrative and judicial relief but for the fact that it had been 
misinformed by the Customs Service letter of June 24, 1980. 
Second, it contends that this liquidation was in direct contraven- 
tion of notices and instructions from Customs Service headquar- 
ters. Third, it asserts that the liquidation of those entries was void 
ab initio because they were not subjected to review under section 
75l(a) of the Trade Agreements Act of 1979 (the Act), 19 U.S.C. 
§ 1675(a). 

While not directly addressing themselves to Timken’s first argu- 
ment, other than to argue that Timken could not have been misled 
by the June 24, 1980 letter, defendants and NBCA maintain that 
section 751(a) review does not apply to entries which were on 
master lists before the effective date of the Act, regardless of 
whether liquidation had been completed as of that date. Their 
rationale is that master lists, as the final appraisement instruc- 
tions issued by the Customs Service for imposing antidumping 
duties, were not intended by Congress to be administratively dis- 
turbed or reviewed following passage of the Act. 

Taking Timken’s last contention first, what is germane are the 
four administrative steps which preceded issuance of the pre-April 
1978 master lists: (1) a preliminary less-than-fair-value determina- 
tion and order directing the withholding of appraisement of entries 
of Japanese roller bearings on June 5, 1974; (2) a final affirmative 
less-than-fair-value determination on September 6, 1974; (8) an af- 
firmative determination by the International Trade Commission on 
January 23, 1975 that such less-than-fair-value sales were likely to 
cause material injury to the domestic roller bearing industry; and 
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(4) the publication of a dumping finding on August 18, 1976. With 
the completion of these four administrative steps master lists were 
then issued which instructed Customs Service field personnel 
whether and at what rate antidumping duties were to be assessed 
on Japanese roller bearings. 

An examination of the transitional rules and legislative history 
of the Act supports and confirms defendants’ and NBCA’s position 
that section 75l(a) review does not apply to entries which were on 
master lists issued before the effective date of the Act. Section 
1002(b\(3) of the Act, 93 Stat. 307, provides as follows: 


(b) Transitional Rules.— 


* * * * * * * 


(3) Certain Countervailing and Antidumping Duty Assess- 
ments.—The amendments made by this title shall apply with 
respect to the review of the assessment of, or failure to assess, 
any countervailing duty or antidumping duty on entries sub- 
ject to a countervailing duty order or antidumping finding if 
the assessment is made after the effective date. If no assess- 
ment of such duty had been made before the effective date that 
could serve the party seeking review as the basis of a review of 
the underlying determination, made by the Secretary of the 
Treasury or the International Trade Commission before the ef- 
fective date, on which such order, finding, or lack thereof is 
based, then the underlying determination shall be subject to 
review in accordance with the law in effect on the day before 
the effective date. 


The legislative history is also illuminating. The Senate Finance 
Committee reported that: 


Transitional rules.—Generally, the bill would provide for ju- 
dicial review of pending cases, and cases which were far ad- 
vanced in the administrative process before the effective date, 
to proceed as if the bill had not been enacted into law. . . . 

With respect to the assessment of or the failure to assess a 
countervailing or antidumping duty on entries subject to a 
countervailing duty order or antidumping finding, title X, ac- 
cording to subsection 1002(b)\(3), would apply if the assessment 
is made or the failure to assess occurs after the effective date. 


S. Rep. No. 249, 96th Cong., Ist Sess. 255 (1979). 

The transitional rules and accompanying legislative history are 
plainly at odds with Timken’s contention that section 751(a) review 
is applicable here. The master lists covering entries of roller bear- 
ings before April 1978 represent the assessment of antidumping 
duties on entries subject to an antidumping finding. Those lists 
were issued before the effective date of the Act. In addition, these 
proceedings were far advanced in the administrative process before 
the Trade Agreements Act of 1979 went into effect. They were not 
at a preliminary stage, but rather were at the final stage of the 
administrative process. 
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In short, 751(a) review is not applicable to the pre-April 1978 en- 
tries. Accordingly, counts one, two and five of Timken’s complaint, 
to the extent they seek invalidation of liquidation of entries subject 
to a master list predating the Act, are dismissed. 


II 


Timken further complains that the liquidation of pre-April 1978 
roller bearing entries which were the subject of outstanding anti- 
dumping duty master lists was in contravention of instructions 
from Customs Service headquarters to suspend all such liquida- 
tions. Thus, in count four of its complaint Timken states generally 
that the Chicago Customs District’s failure to follow Customs head- 
quarters’ instructions was “contrary to law,” but without citation 
of any statute or regulation which was violated or how Timken was 
prejudiced or injured as a consequence. 

It is basic that procedural irregularities by an administrative 
agency are not per se prejudicial. NLRB v. Seine & Line Fisher- 
men’s Union, 374 F.2d 974, 981 (9th Cir.), cert. denied sub nom. Bia- 
zebich v. NLRB, 389 U.S. 913 (1967); 5 U.S.C. § 706. Material preju- 
dice to the interests of the complaining party must clearly appear. 
NLRB v. Selwyn Shoe Mfg. Corp., 428 F.2d 217, 224 (8th Cir. 1970). 
Timken alleges no such prejudice. Inasmuch as the court has con- 
cluded that section 751(a) review is not applicable to pre-April 1978 
entries, the liquidation of those entries in contravention of instruc- 
tions to the contrary amounts to harmless error. For that reason, 
count four of Timken’s complaint is dismissed. 


Itt 


In addition to the allegation that the liquidation of pre-April 
1978 entries violated section 751(a) of the Act, the only other specif- 
ic allegation that the liquidations were in contravention of any of 
Timken’s rights is contained in count five of its complaint, that 
being its right to protest pursuant to 19 U.S.C. § 1516. 

In count five Timken complains that it was misled to its preju- 
dice by the Customs Service letter of June 24, 1980 informing 
Timken that no liquidations had occurred since 1972. In fact, some 
98 liquidations had been completed from July through December 
1979. Before receiving the June 1980 letter Timken filed an Ameri- 
can manufacturer’s petition of January 30, 1979, pursuant to 19 
U.S.C. § 1516(a). On April 14, 1980 Timken received a letter from 
the ITA, informing Timken in part that no further action would be 
taken on its petition inasmuch as master lists covering the roller 
bearings were current. On May 9, 1980, pursuant to 19 U.S.C. 
§ 1516(c), Timken filed a Notice of its Desire to Contest the determi- 
nation of the amount of antidumping duties to be assessed on the 
basis of the published master lists. This Notice was withdrawn by 
Timken based in part on receipt of the June 1980 letter. 





DECISIONS OF THE U.S. COURT OF INTERNATIONAL TRADE 71 


The question presented is whether issuance of the June 1980 
letter materially prejudiced Timken. As noted above, not every 
mistake or error committed by an administrative agency gives rise 
to a claim of prejudicial error. NLRB v. Seine & Line Fishermen’s 
Union. The Administrative Procedure Act likewise instructs courts 
when reviewing agency action to take “due account * * * of the 
rule of prejudicial error.” 5 U.S.C. § 706 (1976). The court is unable 
to discern any error which resulted in material prejudice to Tim- 
ken’s legal rights or interests. The remedies granted an American 
manufacturer under the provisions of 18 U.S.C. § 1516, which were 
in effect at the time Timken filed its petition, were exclusively 
prospective in nature. For an American manufacturer’s petition 
filed under 19 U.S.C. § 1516 may only reach merchandise which is 
entered for consumption or withdrawn from warehouse for con- 
sumption after a judicial decision is entered sustaining the petition. 
The language of 19 U.S.C. § 1516(e) is neither vague nor ambiguous: 


(e) Notwithstanding the filing of an action pursuant to sec- 
tion 2632 of Title 28, merchandise of the character covered by 
the published decision of the Secretary (when entered for con- 
sumption or withdrawn from warehouse for consumption on or 
before the date of publication of a decision of the United States 
Customs Court or of the United States Court of Customs and 
Patent Appeals, not in harmony with the published decision of 
the Secretary) shall be appraised or classified, or both, and the 
entries liquidated, in accordance with the decision of the Secre- 
tary and, except as otherwise provided in this chapter, the 
final liquidations of these entries shall be conclusive upon all 
parties. 


It is thus clear a fortiori that no American manufacturer’s peti- 
tion can reach entries which predate the filing of that petition. 
Even if Timken had ultimately prevailed in proceedings before this 
court or the appellate court, antidumping duties ensuing as a con- 
sequence thereof would only have prospective application, i.e., only 
cover roller bearings from Japan entered for consumption or with- 
drawn from warehouse for consumption after the date of publica- 
tion of the court decision. Flintkote Co. v. United States, 82 Cust. 
Ct. 305, C.R.D. 79-5, 467 F. Supp. 626 (1979). Inasmuch as all the 
1979 liquidations were of entries made before April 1978, it would 
do violence to the congressional scheme to hold that liquidation of 
entries which predated Timken’s section 1516 petition could be 
voided. As the Second Circuit succinctly observed in Flintkote v. 
Blumenthal, 596 F.2d 51, 55 (1979), in upholding the denial of in- 
junctive relief in a companion case to Flintkote v. United States, “it 
is clear beyond peradventure that so far as 19 U.S.C. § 1516 is con- 
cerned, relief to an American manufacturer claiming to be ag- 
grieved by dumping is prospective only.” Thus, while it is admitted 
that the June 1980 letter was in error, 
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[I]t is settled that agency action will not be upset in the 
event of a harmless procedural error. . . . This is especially 
true where the error was harmless because there was no re- 
sulting prejudice * * *. 


Dodson v. Nat'l Transp. Safety Board, 644 F.2d 647, 652 (7th Cir. 
1981) (citations omitted). Accord McCulloch Interstate Gas Corp. v. 
FPC, 536 F.2d 910, 913 (10th Cir. 1976). 

There being no resulting prejudice to Timken from the June 1980 
letter, count five is dismissed. 


IV 


We consider finally the validity of the liquidation of post-April 1, 
1978 entries. Those entries are presently the subject of the compan- 
ion case, The Timken Co. v. Baldrige. In that case, Timken chal- 
lenges a Commerce Department final determination that NTN 
roller bearings entered from April 1978 through November 1979 be 
liquidated free of antidumping duties. Given that situation, a deci- 
sion in the companion case will have a direct bearing on the ques- 
tion of the propriety of the liquidation of the 186 post-April 1978 
roller bearing entries. In the interest of conserving judicial re- 
sources, a stay is clearly warranted. As Justice Cardozo observed in 
Landis v. North American Co., 299 U.S. 248, 254 (1936), “the power 
to stay proceedings is incidental to the power inherent in every 
court to control the disposition of the causes on its docket with 
economy of time and effort for itself, for counsel, and for litigants.” 
Accordingly, the court will stay further proceedings in this action 
and suspend resolution of the question whether the liquidation of 
these 186 entries was unlawful until final disposition of the com- 
panion case.” 


SUMMARY 


For the foregoing reasons, count one of Timken’s complaint is 
dismissed to the extent it seeks a declaration and mandate affect- 
ing the liquidation of pre-April 1978 roller bearing entries. Disposi- 
tion of the remainder of count one is stayed pending final resolu- 
tion of The Timken Co. v. Baldrige. 


Disposition of counts two and three is stayed pending final reso- 
lution of The Timken Co. v. Baldrige. 
Counts four and five are dismissed in their entirety. 


'To the extent that count five also complains of a failure to submit pre-April 1978 entries to section 75l(a) 
review, the court's conclusion that that section is inapplicable to pre-April 1978 entries disposes of this aspect of 
count five 

*Defendants have also moved to dismiss the complaint insofar as it seeks declaratory and injunctive relief 
against defendants in their individual capacity. To the extent that disposition of this action is stayed pending 
final resolution of the companion case, a decision on this aspect of defendants’ motion is likewise suspended 

Defendants further move to dismiss count six of the complaint which seeks money damages. To the extent 
that Timken’s cause of action under count six has not been rendered moot by the partial dismissal of its com- 
plaint, disposition of count six, along with Timken’s request for attorneys’ fees and costs, is suspended pending 
final resolution of the companion case 
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Disposition of count six, to the extent it has not been rendered 
moot by the dismissal of counts one, four and five, is stayed pend- 
ing final resolution of The Timken Co. v. Baldrige. 


PETITION FOR WRIT OF CERTIORARI FILED WITH SUPREME CouRT 


(Denied October 18, 1982) 


APPEAL 81-24—MOoNTGOMERY WarD & Co., INc. and UNITED STATES 
v. ZENITH RADIO CORPORATION—Order denying motions for recon- 
sideration, and, in the Alternative, for a stay pending appeal— 
TSUS. Slip Op. 81-44 reversed and remanded March 11, 1982. Su- 
preme Court No. 82-166, July 30, 1982. Petition filed by appellee. 


ERRATUM 


| 

| In Customs BULLETIN, Vol. 16, No. 42, dated October 20, 
| 1982, top of page 27 should read as follows: 
| 


judicial proceedings. Zenith Radio Corp. v. United States, 
| 437 U. S. 443, 450 (1978). For the reasons, 5, ete. 


| 
| 








International 
Trade Commission Notices 


Investigations by the U.S. International Trade Commission 
DEPARTMENT OF THE TREASURY, November 3, 1982. 


The appended notices relating to investigations by the U.S. Inter- 
national Trade Commission are published for the information of 
Customs officers and others concerned. 

WILLIAM VON RaAas, 
Commissioner of Customs. 


In the Matter of 

CERTAIN CARBON STEEL PRODUCTS 
FROM THE REPUBLIC OF 
KOREA 


Investigations Nos. 
701-TA-170, 171, and 
173 (Final) 


AGENCY: United States International Trade Commission. 


ACTION: Institution of final countervailing duty investigations and 
scheduling of a hearing to be held in connection with the investiga- 
tions. 

EFFECTIVE DATE: October 12, 1982. 


SUMMARY: As a result of affirmative preliminary determinations 
by the United States Department of Commerce that there is a rea- 
sonable basis to believe or suspect that the Government of the Re- 
public of Korea (Korea) is providing, directly or indirectly, subsi- 
dies with respect to the manufacture, production, or exportation of 
certain carbon steel products within the meaning of section 701 of 
the Tariff Act of 1930 (19 U.S.C. § 1671), the United States Interna- 
tional Trade Commission hereby gives notice of the institution of 
the following investigations under section 705(b) of the Act (19 
U.S.C. § 1671d(b)) to determine whether an industry in the United 
States is materially injured, or is threatened with material injury, 
or the establishment of an industry in the United States is materi- 
ally retarded, by reason of imports from Korea of the specified 
merchandise: 


Hot-rolled carbon steel plate, provided for in items 607.6615, 
607.9400, 608.0710, and 608.1100 of the Tariff Schedules of the 
74 
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United States Annotated (TSUSA) (investigation No. 701-TA- 
170 (Final)); 

Hot-rolled carbon steel sheet, provided for in TSUSA items 
607.6610, 607.6700, 607.8320, 607.8342, and 607.9400 (investiga- 
tion No. 701-TA-171 (Final)); and 

Galvanized carbon steel sheet, provided for in TSUSA items 
608.0710, 608.0730, 608.1100, and 608.1300 (investigation No. 
701-TA-173 (Final)). 


FOR FURTHER INFORMATION CONTACT: Mr. Robert Eninger 
(202-523-0312) or Mr. Daniel Leahy (202-523-1369), Office of Inves- 
tigations, U.S. International Trade Commission. 


SUPPLEMENTARY INFORMATION: 

Background.—On June 21, 1982, the Commission determined, on 
the basis of the information developed during the course of its pre- 
liminary investigations, that there was a reasonable indication that 
an industry in the United States was materially injured or threat- 
ened with material injury by reason of allegedly subsidized imports 
of the subject carbon steel products from Korea. On May 7, 1982, 
by United States Steel Corp. The Department of Commerce will 
make its final subsidy determinations in these cases on or before 
December 20, 1982. The Commission must make its final injury de- 
terminations in the investigations within 120 days after the date of 
Commerce’s preliminary subsidy determinations or by February 8, 
1983 (19 CFR § 207.25). A public version of the staff report contain- 
ing preliminary findings of fact will be placed in the public record 
on December 23, 1982, pursuant to section 207.21 of the Commis- 
sion’s Rules of Practice and Procedure (19 CFR § 207.21). 

Hearing.—The Commission will hold a hearing in connection 
with these investigations beginning at 10:00 a.m., e.s.t., on January 
10, 1983, at the U.S. International Trade Commission Building, 701 
E Street, NW., Washington, D.C. 20486. The hearing in these inves- 
tigations will be held simultaneously with the hearing previously 
scheduled for antidumping investigations Nos. 731-TA-53, 58, 59, 
60, 61, 62, 68, 67, 69, 70, 74, 82, 88, 85, and 86 (Final) concerning 
certain carbon steel products from Belgium, France, Italy, Roma- 
nia, the United Kingdom, and the Federal Republic of Germany (47 
F.R. 46773, October 20, 1982). Requests to appear at the hearing 
should be filed in writing with the Secretary to the Commission not 
later than the close of business (5:15 p.m.) on December 17, 1982. 
All persons desiring to appear at the hearing and make oral pres- 
entations may file prehearing briefs and should attend a prehear- 
ing conference to be held at 10:00 a.m., e.s.t., on December 23, 1982, 
in Room 117 of the U.S. International Trade Commission Building. 
Prehearing briefs must be filed on or before January 5, 1983. 

Testimony at the public hearing is governed by section 207.23 of 
the Commission’s Rules of Practice and Procedure (19 CFR § 207.23, 
as amended by 47 F.R. 33682, August 4, 1982). This rule requires 
that testimony be limited to a nonconfidential summary and analy- 
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sis of material contained in prehearing briefs and to new informa- 
tion. All legal arguments, economic analyses, and factual materials 
relevant to the public hearing should be included in prehearing 
briefs in accordance with rule 207.22 (19 CFR § 207.22, as amended 
by 47 F.R, 33682, August 4, 1982). Posthearing briefs must conform 
with the provisions of rule 207.24 (19 CFR § 207.24, as amended by 
47 F.R. 6191, February 10, 1982) and must be submitted not later 
than the close of business on January 17, 1983. 

Written submissions.—Any person may submit to the Commis- 
sion a written statement of information pertinent to the subject of 
these investigations. A signed original and fourteen (14) true copies 
of each submission must be filed with the Secretary to the Commis- 
sion on or before January 17, 1983. All written submissions except 
for confidential business data will be available for public inspec- 
tion. 

Any business information for which confidential treatment is de- 
sired shall be submitted separately. The envelope and all pages of 
such submissions must be clearly labeled “Confidential Business In- 
formation.” Confidential submissions and requests for confidential 
treatment must conform with the requirements of section 201.6 of 
the Commission’s Rules of Practice and Procedure (19 CFR § 201.6). 

The Secretary will compile a service list from the entries of ap- 
pearance filed in these final investigations and from the Commis- 
sion’s record in the preliminary investigations. Any party submit- 
ting a document in connection with these investigations shall, in 
addition to complying with section 201.8 of the Commission’s rules 
(19 CFR 201.8, as amended in 47 F.R. 18791, April 1982), serve a 
copy of each such document on all other parties to the investiga- 
tions. Such service shall conform with the requirements set forth 
in section 201.16(b) of the rules (19 CFR 201.16(b), as amended in 47 
F.R. 33682, August 4, 1982). 

In addition to the foregoing, each document filed with the Com- 
mission in the course of these investigations must include a certifi- 
cate of service setting forth the manner and date of such service. 
The certificate will be deemed proof of service of the document. 
Documents not accompanied by a certificate of service will not be 
accepted by the Secretary. 

For further information concerning the conduct of the investiga- 
tion, hearing procedures, and rules of general application, consult 
the Commission’s Rules of Practice and Procedure, part 207, sub- 
parts A and C (19 CFR 207, 44 as amended in 47 F.R, 6190 Febru- 
ary 10, 1982, 33682, August 4, 1982 and 47 F.R. as amended in 47 
F.R. 6189, February 10, 1982; 47 F.R. 13791, April 1, 1982; and 47 
F.R. 33682, August 4, 1982) and part 201, subparts A through E (19 
CFR 201). 

This notice is published pursuant to section 207.20 of the Com- 
mission’s Rules of Practice and Procedure (19 CFR 207.20, as 
amended in 47 F.R. 6190, February 10, 1982). 
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By order of the Commission. 


Issued: October 27, 1982. 
KENNETH R. MAson, 
Secretary. 


Investigation No. 701-TA-87 (Final) 


Hot-Ro.LLeED CARBON STEEL PLATE FROM BRAZIL 


AGENCY: United States International Trade Commission. 


ACTION: Continuation of final countervailing duty investigation. 
EFFECTIVE DATE: September 22, 1982. 


SUMMARY: On September 7, 1982, the United States Department 
of Commerce suspended its countervailing duty investigation con- 
cerning hot-rolled carbon steel plate from Brazil (47 F.R. 39394). 
The basis for the suspension was an agreement by the Government 
of Brazil to offset all benefits which Commerce found to constitute 
subsidies with an export tax on all exports of the subject products 
to the United States. Accordingly, pursuant to section 704(f)(1)(B) of 
the Tariff Act of 1930 (19 U.S.C. § 1671c(f\(1)(B)), the United States 
International Trade Commission suspended its countervailing duty 
investigation on hot-rolled carbon steel plate from Brazil (47 F.R. 
41884). On September 22, 1982, however, a request to continue the 
investigation was filed with Commerce and the Commission pursu- 
ant to section 704(g)(2) of the Tariff Act (19 U.S.C. § 1671c(g)(2)) by 
counsel for Republic Steel Corp., Inland Steel Co., Jones & Laugh- 
lin Steel, Inc., National Steel Corp., and Cyclops Corp. Similar re- 
quests were received from United States Steel Corp. on September 
24, 1982, and from counsel for Bethlehem Steel Corp. on September 
27, 1982. Accordingly, the Commission hereby gives notice of the 
continuation of investigation No. 701-TA-87 (Final), Hot-Rolled 
Carbon Steel Plate from Brazil. 


FOR FURTHER INFORMATION CONTACT: Mr. Lynn Feather- 
stone (202-523-0242), Office of Investigations, U.S. International 
Trade Commission. 

SUPPLEMENTARY INFORMATION: 

Commission determination.—The Commission will make its de- 
termination in this investigation within 45 days of the date on 
which Commerce publishes its final net subsidy determination. 

Hearing.—The Commission does not intend to schedule an addi- 
tional hearing in connection with this continued investigation since 
the hearing of September 1, 1982, on this investigation was held 
prior to the suspension. 

Written submissions.—Any person may submit to the Commis- 
sion a written statement of information pertinent to the subject of 
this investigation. A signed original and fourteen (14) true copies of 
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each submission must be filed with the Secretary to the Commis- 
sion on or before December 6, 1982. All written submissions except 
for confidential business data will be available for public inspec- 
tion. 

Any business information which a submitter desires the Commis- 
sion to treat as confidential shall be submitted separately, and each 
sheet must be clearly marked at the top “Confidential Business 
Data.” Confidential submissions must conform with the require- 
ments of section 201.6 of the Commission’s rules (19 CFR § 201.6). 
All written submissions, except for confidential business data, will 
be available for public inspection. 

Conference.—The Director of Operations of the Commission has 
scheduled a conference in connection with this investigation for 
9:30 a.m., on November 10, 1982, at the U.S. International Trade 
Commission Building, 701 E Street NW., Washington, D.C. Parties 
wishing to participate in the conference should contact the supervi- 
sor for the investigation, Mr. Edward Furlow, telephone 202-724- 
0068, not later than November 5, 1982, to arrange for their appear- 
ance. Parties in support of the imposition of antidumping duties in 
this investigation and parties in opposition to the imposition of 
such duties will each be collectively allocated one hour within 
which to make an oral presentation at the conference. 

For further information concerning the conduct of this investiga- 
tion and rules of general application, consult the Commission’s 
Rules of Practice and Procedure, part 207, subparts A and B (19 
CFR part 207, 47 F.R. 6182, February 10, 1982 and 47 F.R. 33682, 
August 4, 1982) and part 201, subpart A through E (19 CFR part 
201, 47 F.R. 6182, February 10 1982; 47 F.R. 18791, April 1, 1982; 
and 47 F.R. 33682, August 4, 1982). Further information concerning 
the conduct of the conference will be provided by Mr. Furlow. 

This notice is published pursuant to section 207.12 of the Com- 
mission’s Rules (19 CFR § 207.12). 

Issued: October 26, 1982. 

KENNETH R. Mason, 
Secretary. 


In the matter of 


CERTAIN VACUUM BOTTLES AND Investigation No. 337-TA-108 
COMPONENTS THEREOF 


Notice of Termination of Two Respondents on the Basis of 
Settlement Agreements 


AGENCY: U.S. International Trade Commission. 


ACTION: Termination of investigation as to respondents Kenco In- 
centives, Inc. (Kenco), and Wholesale Merchandisers, Inc. (Whole- 
sale Merchandisers), on the basis of settlement agreements. 





INTERNATIONAL TRADE COMMISSION NOTICES 79 


SUMMARY: On June 7, 1982, a joint motion (Motion No. 108-20) 
was filed by complainant Union Manufacturing Co. (Union) and re- 
spondent Kenco to terminate Kenco as a party-respondent in the 
above-captioned investigation on the basis of a settlement agree- 
ment. On June 23, 1982, the presiding officer recommended that 
the joint motion be granted. A Federal Register notice was pub- 
lished on August 18, 1982, seeking comments from interested mem- 
bers of the public and other Government agencies on the proposed 
termination of this respondent. 47 F.R. 36037. No comments were 
received. On October 19, 1982, the Commission granted the joint 
motion to terminate the investigation as to respondent Kenco on 
the basis of a settlement agreement. 

On July 21, 1982, a joint motion (Motion No. 108-23) was filed by 
complainant Union and respondent Wholesale Merchandisers to ter- 
minate Wholesale Merchandisers as a party-respondent in the 
above-captioned investigation on the basis of a settlement agree- 
ment. On July 30, 1982, the presiding officer recommended that the 
joint motion be granted. A Federal Register notice was published 
on August 25, 1982, seeking comment from interested members of 
the public and other Government agencies on the proposed termi- 
nation of this respondent. 47 F.R. 37318. No comments were re- 
ceived. On October 19, 1982, the Commission granted the joint 
motion to terminate the investigation as to respondent Wholesale 
Merchandisers on the basis of a settlement agreement. 


SUPPLEMENTARY INFORMATION: This investigation is being 
conducted under section.337 of the Tariff Act of 1980 (19 U.S.C. 
§ 1337) and concerns alleged unfair trade practices in the importa- 
tion into and sale in the United States of certain vacuum bottles 
and components thereof. Notice of the institution of the investiga- 
tion was published in the Federal Register of October 29, 1981 (43 
F.R. 53548). 

Copies of any nonconfidential documents filed in connection with 
this investigation are available for inspection during official busi- 
ness hours (8:45 a.m. to 5:15 p.m.) in the Office of the Secretary, 
U.S. International Trade Commission, 701 E Street NW., Washing- 
ton, D.C. 20436, telephone 202-523-0161. 


FOR FURTHER INFORMATION CONTACT: William E. Perry, 
Esq., Office of the General Counsel, U.S. International Trade Com- 
mission, 701 E Street NW., Washington, D.C. 20436; telephone 202- 
523-0499. 


By order of the Commission. 
Issued: October 22, 1982. 


KENNETH R. Mason, 
Secretary. 
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Investigations Nos. 701-TA-165 and 168 (Final) 


WELDED CARBON STEEL PIPES AND TUBES FROM BRAZIL AND THE 
REPUBLIC OF KOREA 


AGENCY: United States International Trade Commission. 


ACTION: Institution of final countervailing duty investigations and 
scheduling of a hearing to be held in connection with the investiga- 
tions. 


SUMMARY: As a result of the affirmative preliminary determina- 
tions by the International Trade Administration, United States De- 
partment of Commerce, notices of which were published in the Fed- 
eral Register of October 12, 1982, that there is a reasonable basis to 
believe or suspect that benefits are granted by the Governments of 
Brazil and the Republic of Korea with respect to the manufacture, 
production, or exportation of welded carbon steel pipes and tubes, 
provided for in item 610.32 of the Tariff Scheduies of the United 
States (TSUS) |, which constitute a subsidy within the meaning of 
the countervailing duty law, the United States International Trade 
Commission (hereafter ‘the Commission’) hereby gives notice of 
the institution of investigations Nos. 701-TA-165 and 168 (Final) to 
determine whether an industry in the United States is materially 
injured or is threatened with material injury or the establishment 
of an industry is materially retarded by reason of imports of such 
merchandise. 


EFFECTIVE DATE: October 26, 1982. 


FOR FURTHER INFORMATION CONTACT: Judith C. Zeck, 
Office of Investigations, U.S. International Trade Commission, 
(202-523-0339). 

SUPPLEMENTARY INFORMATION: On June 21, 1982, the Com- 
mission determined, on the basis of the information developed 
during the course of investigations Nos. 701-TA-165 and 168 (Pre- 
liminary), that there was a reasonable indication that an industry 
in the United States is materially injured, or is threatened with 
material injury, by reason of imports from Brazil and the Republic 
of Korea of welded carbon steel pipes and tubes upon which boun- 
ties or grants are allegedly being paid. 

The preliminary investigations were instituted in response to pe- 
titions filed on May 7, 1982 by United States Steel Corp. The De- 
partment of Commerce will make its final subsidy determinations 
in these cases on or before December 20, 1982. The Commission 
must make its final injury determinations within 120 days after 


The term “small diameter welded carbon steel pipes and tubes” covers welded, jointed, or seamed carbon 
steel pipes and tubes with walls not thinner than 0.065 inch, of circular cross section and 0.375 inch or more in 
outside diameter but not more than 16 inches, as currently provided for in items 610.3208, 610.3209, 61¢ 31 
610.8232, 610.3241, 610.3244, and 610.3247, of the Tariff Schedules of the United States Annotated (TSUSA) 
Pipes or tubes suitable for use in boilers, superheaters, heat exchangers, condensers, and feed water heaters, or 
conforming to A.P.I. specifications for oil well tubing, with or without couplings; cold drawn pipes and tubes; 
and cold-rolled pipes and tubes with wall thickness not exceeding 0.1 inch are not included 


»« 
31 
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the date of Commerce’s preliminary subsidy determination or by 
February 9, 1983 (19 CFR § 207.25). A public version of the staff 
report containing preliminary findings of fact will be placed in the 
public record on December 14, 1982, pursuant to section 207.21 of 
the Commission’s Rules of Practice and Procedure (19 CFR 
§ 207.21). 

Public hearing.—The Commission will hold a public hearing in 
connection with this investigation at 10:00 a.m. on January 6, 1983, 
in the Hearing Room of the U.S. International Trade Commission 
Building. Requests to appear at the hearing should be filed in writ- 
ing with the Secretary to the Commission not later than the close 
of business (5:15 p.m.) on December 13, 1982. All persons desiring to 
appear at the hearing and make oral presentatins must file pre- 
hearing statements and should attend a prehearing conference to 
be held at 11:00 a.m., on December 15, 1982. 

Testimony at the public hearing is governed by section 207.23 of 
the Commission’s Rules of Practice and Procedure (19 CFR 207.23, 
as amended in 47 F.R. 33682, August 4, 1982). This rule requires 
that testimony be limited to a nonconfidential summary and analy- 
sis of material contained in prehearing statements and to new in- 
formation. All legal arguments, economic analysis and factual ma- 
terials relevant to the public hearing should be included in pre- 
hearing statements in accordance with section 207.22 (19 CFR 
207.22, as amended in 47 F.R. 33682, August 4, 1982). Post hearing 
briefs will also be accepted within a time specified at the hearing. 

Written submissions.—Any person may submit to the Commission 
a written statement of information pertinent to the subject matter 
of the investigation. A signed original and fourteen (14) copies of 
each submission must be filed at the Office of the Secretary, U.S. 
International Trade Commission Building, 701 E Street, NW., 
Washington, D.C. 20436, on or before December 30, 1982. All writ- 
ten submissions except for confidential business data will be availa- 
ble for public inspection. 

Any business information for which confidential treatment is de- 
sired shall be submitted separately. The envelope and all pages of 
such submissions must be clearly labeled “Confidential Business In- 
formation”. Confidential submissions and requests for confidential 
treatment must conform with the requirements of section 201.6 of 
the Commission’s Rules of Practice and Procedure (19 CFR 201.6). 

A staff report containing preliminary findings of facts will be 
available to all interested parties on December 15, 1982. 

Service of documents.—Any interested person may appear in 
these investigations as a party, either in person or by representa- 
tive, by filing an entry of appearance with the Secretary in accord- 
ance with section 201.11 of the Commission’s rules (19 CFR 201.11 
as amended in 47 F.R. 6189, February 10, 1982). Each entry of ap- 
pearance must be filed with the Secretary no later than 21 days 
after the publication of this notice in the Federal Register. 
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Service of documents.—Any interested person may appear in 
these investigations as a party, either in person or by representa- 
tive, by filing an entry of appearance with the Secretary in accord- 
ance with section 201.11 of the Commission’s rules (19 CFR 
§ 201.11, as amended by 47 F.R. 6189, February 10, 1982). Each 
entry of appearance must be filed with the Secretary no later than 
21 days after the publication of this notice in the Federal Register. 

The Secretary will compile a service list from the entries of ap- 
pearance filed in these final investigations and from the Commis- 
sion’s record in the preliminary investigations. Any party submit- 
ting a document in connection with these investigations shall, in 
addition to complying with section 201.8 of the Commission’s rules 
(19 CFR § 201.8, as amended by 47 F.R. 6188, February 10, 1982, 
and 47 F.R. 13791, April 1, 1982), serve a copy of each such docu- 
ment on all other parties to the investigations. Such service shall 
conform with the requirements set forth in section 201.16(b) of the 
rules (19 CFR § 201.16(b), as amended by 47 F.R. 33682, August 4, 
1982). 

In addition to the foregoing, each document filed with the Com- 
mission in the course of these investigations must include a certifi- 
cate of service setting forth the manner and date of such service. 
This certificate will be deemed proof of service of the document. 
Documents not accompanied by a certificate of service will not be 
accepted by the Secretary. 

For further information concerning the conduct of the investiga- 
tions, hearing procedures, and rules of general application, consult 
the Commission’s Rules of Practice and Procedure, part 207, sub- 
parts A and C (19 CFR part 207, as amended by 47 F.R. 6182, Feb- 
ruary 10, 1982, and 47 F.R. 33682, August 4, 1982) and part 201, 
subparts A through E (19 CFR part 201, as amended by 47 F.R. 
6182, February 10, 1982, 47 F.R. 18791, April 1, 1982, and 47 F.R. 
33682, August 4, 1982). 

This notice is published pursuant to section 207.20 of the Com- 
mission’s Rules of Practice and Procedure (19 CFR § 207.20, as 
amended by 47 F.R. 6190, February 10, 1982). 


By order of the Commission. 
Issued: October 22, 1982. 
KENNETH R. MASon, 
Secretary. 


Investigation No. 731-TA-115 (Preliminary) 


CANNED MUSHROOMS FROM THE PEOPLE’S REPUBLIC OF CHINA 


AGENCY: United States International Trade Commission. 


ACTION: Institution of a preliminary antidumping investigation 
and scheduling of a conference to be held in connection with the 
investigation. 
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EFFECTIVE DATE: October 18, 1982. 


SUMMARY: The United States International Trade Commission 
hereby gives notice of the institution of an investigation under sec- 
tion 733(a) of the Tariff Act of 1980 (19 U.S.C. § 1673b(a)) to deter- 
mine whether there is a reasonable indication that an industry in 
the United States is materially injured, or is threatened with mate- 
rial injury, or the establishment of an industry in the United 
States is materially retarded, by reason of imports from the Peo- 
ple’s Republic of China of mushrooms, prepared or preserved, other 
than frozen, currently provided for in item 144.20 of the Tariff 
Schedules of the United States, which are alleged to be sold in the 
United States at less than fair value. 


FOR FURTHER INFORMATION CONTACT: Mr. Edward Furlow 
(202-724-0068), Chief, Agriculture, Fisheries, and Forest Products 
Division, Office of Industries, U.S. International Trade Commission. 


SUPPLEMENTARY INFORMATION: 

Background.—This investigation is being instituted in response 
to a petition filed October 18, 1982, on behalf of the Four “H”’ Cor- 
poration. A copy of the petition is available for public inspection in 
the Office of the Secretary, U.S. International Trade Commission, 
701 E Street, NW., Washington, D.C. The Commission must make 
its determination in this investigation within 45 days after the date 
of the filing of the petition or by December 2, 1982 (19 CFR 
§ 207.17). Persons wishing to participate in this investigation as 
parties must file an entry of appearance with the Secretary to the 
Commission, as provided for in section 201.11 of the Commission’s 
Rules of Practice and Procedure (19 CFR § 201.11), not later than 
November 5, 1982. Any entry of appearance filed after this date 
will be referred to the Chairman, who shall determine whether to 
accept the late entry for good cause shown by the person desiring 
to file the entry. 

Written submissions.—Any person may submit to the Commis- 
sion on or before November 15, 1982, a written statement of infor- 
mation pertinent to the subject matter of this investigation (19 
CFR § 207.15). A signed original and fourteen (14) copies of such 
statements must be submitted (19 CFR § 201.8). 

Any business information for which confidential treatment is de- 
sired shall be submitted separately. The envelope and all pages of 
such submissions must be clearly labeled “Confidential Business In- 
formation.” Confidential submissions and requests for confidential 
treatment must conform with the requirements of section 201.6 of 
the Commission’s Rules of Practice and Procedure (19 CFR § 201.6). 

Service of documents.—Any interested person may appear in this 
investigation as a party, either in person or by representative, by 
filing an entry of appearance with the Secretary in accordance 
with section 201.11 of the Commission’s rules (19 CFR § 201.11). 
Each entry of appearance must be filed with the Secretary no later 
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than 21 days after the publication of this notice in the Federal Reg- 
ister. 

The Secretary will compile a service list from the entries of ap- 
pearance filed in this final investigation and from the Commis- 
sion’s record in the preliminary investigation. Any party submit- 
ting a document in connection with these investigations shall, in 
addition to complying with section 201.8 of the Commission’s rules 
(19 CFR § 201.8), serve a copy of each such document on all other 
parties to the investigations. Such service shall conform with the 
requirements set forth in section 201.16(b) of the rules (19 CFR 
§ 201.16(b)). 

In addition to the foregoing, each document filed with the Com- 
mission in the course of this investigation must include a certifi- 
cate of service setting forth the manner and date of such service. 
This certificate will be deemed proof of service of the document. 
Documents not accompanied by a certificate of service will not be 
accepted by the Secretary. 

For further information concerning the conduct of the investiga- 
tion, hearing procedures, and rules of general application, consult 
the Commission’s Rules of Practice and Procedure, part 207, sub- 
parts A and C (19 CFR Part 207, 44 F.R. 76457 as amended in 47 
F.R. 6190 and 47 F.R. 12792) and part 201, subparts A through E 
(19 CFR part 201). 

This notice is published pursuant to section 207.20 of the Com- 
mission’s Rules of Practice and Procedure (19 CFR § 207.20). 


By order of the Commission. 
Issued: October 20, 1982. 


KENNETH R. Mason, 
Secretary. 


In the Matter of Investigation No. 337-TA-112 
CERTAIN CUBE PUZZLES 


Notice of Commission Request for Comments Regarding Proposed 
Termination of Respondents Based on Settlement Agreements 


AGENCY: U‘S. International Trade Commission. 


ACTION: Request for public comment on the proposed termination 
of two respondents based on individual settlement agreements. 


SUMMARY: The settlement agreements would result in the termi- 
nation of this investigation as to respondents Henry Wedemeyer, 
Inc., and Chinese Arts and Crafts, Inc. This notice requests com- 
ments from the public on the proposed termination. 


DATES: Comments will be considered if received within 30 days of 
publication of this notice. They should conform with section 201.8 of 
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the Commission’s Rules of Practice and Procedure (19 CFR § 201.8), 
and should be addressed to Kenneth R. Mason, Secretary, U.S. 
International Trade Commission, 701 E Street NW., Washington, 
D.C. 204386. 


SUPPLEMENTARY INFORMATION: This investigation is being 
conducted under section 337 of the Tariff Act of 1930 (19 U.S.C. 
§ 1337) and concerns alleged unfair trade practices in the importa- 
tion into and sale in the United States of certain cube puzzles. Notice 
of the institution of the investigation was published in the Federal 
Register of December 29, 1981 (46 F.R. 62964). Complainant Ideal Toy 
Corp. (Ideal) and each of the above-named respondents have moved 
jointly in separate motions for termination of this investigation as to 
the above-named respondents. The Commission investigative attor- 
ney has filed a public interest statement stating that there are no 
public interest factors that warrant denying the motions to termi- 
nate. On July 28, 1982, the presiding officer recommended that the 
joint motions be granted (Order No. 31). 


SETTLEMENT AGREEMENTS: The settlement agreements are 
summarized as follows: 


Henry Wedemeyer, Inc. 

1. Wedemeyer agrees to pay a certain sum of money to Ideal. 

2. Wedemeyer agrees to destroy its inventory of cube puzzles. 

3. Wedemeyer agrees to the entry of a judgment by consent in a 
related district court action. 
Chinese Arts and Crafts, Inc. 

1. Chinese Arts and Crafts agrees to pay a certain sum of money 
to Ideal. 

2. Chinese Arts and Crafts agrees to the entry of a judgment by 
consent in a related district court action. 

3. Chinese Arts and Crafts will not make unauthorized use of 
Ideal’s “trademark packaging, trade dress, style and labeling for its 
‘RUBIK’S CUBE or attempt to exploit Ideal’s rights therein. 


WRITTEN COMMENTS REQUESTED: In order to discharge its 
statutory obligation to consider the public interest, the Commission 
seeks written comments from interested persons regarding the 
effect that the proposed termination of the above-named respond- 
ents based on the settlement agreements may have on (1) the 
public health and welfare, (2) competitive conditions in the U.S. 
economy, (3) the production of like or directly competitive articles 
in the United States, and (4) U.S. consumers. All written comments 
must be filed with the Secretary to the Commission no later than 
30 days after publication of this notice in the Federal Register. In 
addition, pursuant to 19 CFR § 210.14(a)(2), the Commission has re- 
quested comments from the Department of Health and Human 
Services, the Department of Justice, the Federal Trade Commis- 
sion, and the U.S. Customs Service. 





86 INTERNATIONAL TRADE COMMISSION NOTICES 


ADDITIONAL INFORMATION: The original and 14 copies of all 
written submissions must be filed with the Secretary to the Com- 
mission, U.S. International Trade Commission, 701 E Street NW., 
Washington, D.C. 20436, telephone 202-523-0161. Any person desir- 
ing to submit a document (or portion thereof) to the Commission in 
confidence must request confidential treatment. Such requests 
should be directed to the Secretary to the Commission and must in- 
clude a full statement of the reasons why the Commission should 
grant such treatment. The Commission will either accept the sub- 
mission in confidence or return it. All nonconfidential written sub- 
missions will be available for public inspection at the Secretary’s 
Office. 


FOR FURTHER INFORMATION CONTACT: William E. Perry, 
Esq., Office of the General Counsel, U.S. International Trade Com- 
mission, 701 E Street NW., Washington, D.C. 20436, telephone 202- 
523-0499. 

By order of the Commission. 


Issued: October 21, 1982. 
KENNETH R. MAson, 
Secretary. 
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